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* And thinks no light sO cheering 
As that light which heaven sheds." 
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"... the air 
Nimbly and sweetly recommends itself 
Unto our gentle senses." 

Macbeth, Act i, Scene 6. 
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PREFACE 

TO 

THE FIFTH EDITION 

This work being again out of print, we have revised 
and rewritten this edition in the endeavour to make it as 
useful as possible. 

We would warn our readers against accepting any hard 
and fSsust rules as to angles of obstruction or methods of 
estimating injury. Each case must depend upon its own 
merits, and that which is applicable in one case is entirely 
misleading under another set of circumstances. 

"We have again followed the system of tabulation, and 
have endeavoured to give as much information as possible 
in a concise manner. However, where we have considered 
it essential, cases are quoted in extenso. This especially 
applies in instances where a brief simmiary might be 
misleading. 

With regard to the all-important case of Colls v. 
Home and Colonial Stores, the judgments of which in the 
House of Lords are given in extenso (commencing on 
p. 61), we would also like to draw our readers* attention to 
the case of Kine v. Jolly, reported on p. 97. 

It has been thought by some that this case (also tried in 
the House of Lords) modifies the judgment of the first named ; 
and, indeed, on reading the judgments of Lords Eobertson 
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and Atkinson there seem to be some grounds for such an 
assumption, more especially as they concur in the dissent- 
. ing judgment of Lord Justice Romer in the Court of Appeal. 
"We thus have in the House of Lords and Court of Appeal 
four judges on one side and three on the other, which 
would not appear to be a very satisfactory state of affairs. 
But it must not be lost sight of that the main factor in 
each case is the finding of fact as to the amount of damage 
which accrues to the dominant owner ; and in the case 
above mentioned the findings of the judge of first instance 
were perhaps a little involved. 

"We are much indebted to Mr. Richard Sillem, barrister- 
at-law, of 12 New Court, Carey Street, W.O., for the assist- 
ance he has given us in this edition, and for much useful 
criticism. And his most careful researches in verifying 
and checking cases must also add to the value of this work. 

BANISTER F. FLETCHER. 
H. PHILLIPS FLETCHER. 



29 New Bbidoe Street, 

LUDGATB ClECUS, if.C. I 

May 1908. 
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LIGHT AND AIR. 



CHAPTER I. 



The Nature of Light and the 
Lighting of Buildings. 

PRELnnNABY INVESTIGATIONS — ^REFLECTION, REFRACTION, AND DIS- 
PERSION — SOLAR LIGHT, COMPOSITION OP — PRIMARY COLOURS — 
COLOUR, COMBINATIONS AND CONTRASTS OF — WHITE LIGHT — 
ASSUMPTION THAT SKY IS UNIFORMLY LIGHTED — DIRECT SOLAR 
RAYS NOT USUALLY TAKEN — EFFECT OF DISTANCE — EFFUSION 
OP LIGHT — VERTICAL WINDOWS, SIZE OF — ^AFFECTED BY CLIMATE 
— ^LAWS FOR DIFFERENT CLIMATES VARY — SUGGESTIONS OF SIR 
WILLIAM CHAMBERS, ROBERT MORRIS, AND GWILT — MODEL 
BYE-LAWS AND BUILDING ACT — THE ABOVE NOT SUFFICIENT 
IN SOME CASES — POSITION OF WINDOWS — REGULATION OF EDU- 
CATION DEPARTMENT — SKYLIGHTS AND LANTERNS — PANTHEON — 
GLAZING^— TABLE SHOWING EFFECT OF DIFFERENT GLASS IN 
INTERCBPTINQ LIGHT — ASSISTED NATURAL LIGHTING — GLAZED 
BRICKS — COLOURS OF PAINT — EXTERNAL REFLECTORS — ^PRIS- 
MATIC LIGHTS. 

Without going into scientific investigations with regard to 
the phenomena of light, a few remarks may not be out of 
place in order to introduce the subject of this treatise. 
It may be mentioned that a preliminary investigation into 
the elements of light will be of service to the reader, and 
one of the text-books on the subject may be studied with 
advantage. In most of such works, reflection, refraction, 
and dispersion are treated at length, and with the aid 
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of simple experiments, which are usually given, are made 
interesting and instructive. 

Solar Light was discovered by Newton to be a 
mixture, the whiteness of which is due to the proportions 
of its ingredients. By means of a prism of glass he threw 
a luminous band of light upon a screen, and this band was 
found to contain the following colours — blue, red, yellow, 
orange, green, and violet. The first three are the primary 
colours, and the others are an admixture caused by the 
overlapping of the adjacent bands in the prismatic spectrum. 
The mixture or combination of the colours of the pris- 
matic spectrum produces a ray of white light. If we 
attempt such a mixture with colouring materials we obtain 
a grey or black result in accordance with their intensity. 

When an object is called a particular colour, we mean that 
it gives free passage to certain portions of the coloured rays 
and reflectfl others. Thus a red substance absorbs blue 
and yellow and reflects red. Certain combinations and 
contrasts of colours are pleasing to the eye, and according 
to Professor Barff, these are only existent when their com- 
bination, taken collectively, makes up white light. When 
two or more colours of the spectrum, by being blended 
together, produce white light, such colours are said to be 
complementary of each other. 

Various ingenious devices have been advocated by various 

/ people for showing by graphic methods the amount of sun- 
light lost to windows by different obstructions, but in 
estimating the injury to ancient lights, often the obstruction, 
not of direct solar rays, but of the general light of the sky 

' is mostly considered, it being usually assumed that the 

1 sky is uniformly illuminated. 

The effect of distance must also be taken into account, 
inasmuch as the more remote the obstacle is, the angle of 
obstruction being the same, the more does the influence of 
diffusion of light counteract the effect of any such obstruc- 
tion. This quality of diffusion is very important), as it 
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consists of the light being reflected from the sky, and 
diffused thence equally to all exposed surfaces. 

The Admission of Light to buildings may be classed 
under the following headings : — 

(a.) Vertical Windows. 

(6.) Skylights and Lanterns. 

(a.) Vertical Windows.— The necessary size for 
windows to afford sufficient light for interiors of buildings 
must depend very largely upon the particular circumstances 
in each case. For instance, in most cases, if the light in 
front of a window is uninterrupted, a less amount of window 
area would be required than if there were an obstruction, 
say, of another building close at hand. 

The question of climate must also necessarily affect 
our calculations, and the laws laid down by Vitruvius, 
Palladio, and Scamozzi, can scarcely be applicable to 
climates more distant from the equator, and influenced by 
local considerations, it being an axiom that fewer and 
smaller windows are required in a warmer climate. Sir 
William Chambers recommended adding the depth and 
height of the rooms on the principal floor together, and 
taking one-eighth part thereof for the width of the 
window. Robert Morris recommended that the superficial 
area of the lighting surface should equal the square root of the 
cubical contents of the room in feet. Gwilt was of opinion 
that one foot superficial of Hght in a vertical wall, would in a 
square room be sufficient for 100 cubic feet of the contents, 
if placed centrally. This is based on the supposition that 
the building is free from obstruction by high objects in the 
neighbourhood, which, of course, is very seldom the case in 
towns. The model bye-laws of the Local Government 
Board state that the area of the windows in a room 
should be at least equal to one-tenth of the floor area of 
such room, and this provision is also incorporated in the 
London Building Acts, 1894-1905. It is evident, however, 
that, as already mentioned, while such window- openings 

b2 • 



4 NATURE OF LIGHT AKD LIGHTINa OF BUILDINGS 

might be sufficient under favourable circumstances, in other 
cases insufficiency of light would result from following such 
rules, so that no hard and fast rule can be laid down, but 
the experience of the architect must be utilised in each parti- 
cular instance. 

The Position of Windows is also of importance, 
and must be taken into account; a room with a central or 
odd number of windows in a wall is always more effectively 
lighted and brighter than one which has an even number 
of windows, which necessitate a pier in the centre of the 
wall used for lighting. In a long narrow room more effect 
is obtained by lighting from the ends than from the sides, 
for if lighted by windows in the longer walls so many more 
shadows will be cast. This is well exemplified in the ball- 
room at Windsor Castle, which is 90 feet by 34 feet and is 
33 feet high. It is illuminated by a northern window in 
one of the narrower sides, occupying nearly the whole width 
of the wall. Different types of building require different 
light. One of the regulations of the Education Department 
is to the effect that school desks should be lighted from the 
left-hand side. This is a wise precaution, for if the light 
be behind the student, the body will cast a shadow 
on the desk in front of him. Again, if the light be on the 
right hand, the desk will be in the shadow of that hand. 
If the light be directly in front, the reflected light from 
the surface of the table is directed into the eyes of the 
worker and causes an increased strain upon them. It is 
obvious that no fixed rules can be laid down as to the 
positions of various rooms in relation to the points of the 
compass, as so much depends upon the various characteristics 
of the site and other local considerations. 

(/>.) Skylights and Lanterns.— We learn from the 
ancients that light has a greater illuminating value when 
admitted through a horizontal aperture in the ceiling, and 
no greater proof of this can be found than in the Pantheon 
at Rome. The diameter of ttie eye of this dome is only 
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27 feet, and yet the building is well and sufficiently lighted, 
though each superficial foot of lighting area has to suffice 
for nearly 3,400 cubic feet of the contents of the structure. 

It is therefore evident that top lighting hy means of 
skylights and lanterns is more effective than vertical light 
through ordinary windows, but it is seldom possible to use 
such means. 

Glazing^. — To enumerate the various kinds of glass in 
use in buildings would not serve any useful pui*pose. In 
the better rooms of dwelling-houses polished plate glass 
J in. thick is frequently used, and it has the practical 
advantage of affording less resistance to the admission of 
light. In consequence of its greater thickness it does not 
dissipate the heat of the room so quickly as sheet glass. It 
has a further advantage in that sound does not so easily 
penetrate it. 

According to Sir David Brewster, all glass with a 
roughened or fluted surface increases the amount of light 
that penetrates any window, but it should be remembered 
that such surfaces are prone to harbour dust and dirt. 

ASSISTED Natural Lighting. 

In rooms facing narrow thoroughfares and areas adjacent 
to high buildings, and in basements and other places where 
the solar rays have but limited access, some means are often 
taken for assisting the natural lighting. 

The covering of the face of the obstructive walls with 
white glazed tiles, or facing the same with white glazed 
bricks, does something to assist the reflection of light 
into such rooms, provided such walls be kept sufficiently 
clean. 

The painting of the walls of rooms in light colours, 
or even lining them with white tiles, also renders them 
brighter and more cheerful. 

It is also found that by keeping the window frame flush 
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with the external face of the wall, more light is admitted 
into the room. 

Assistance to natural light can be rendered by external 
reflectors and by prismatic lights. 

External reflectors may be placed outside windows at 
such an angle that they reflect the rays of light into the 
rooms through the windows before which they are placed. 

In Amei'ica and Canada the high buildings have 
necessitated the adoption of some means of refracting the 
light to the lower windows, so as to carry the illumination 
to the back of the rooms. This has been effected to a 
large extent by luxfer prismS, which have also been 
introduced into this country. They are designed upon the 
following principle : — The direct natural light coming from 
the sky is to a large extent absorbed by the floor, although 
even ordinary glass has some refractive influence upon 
light, and thus bends some rays into the room. This law 
of refraction has been utilised in the luxfer prisms, and the 
latter are so constructed and arranged to suit the varied 
cases that may arise, either as canopies above the windows, 
or flush with the windows themselves. Basements are 
lighted by pavement lenses, which throw the light down on 
to a canopy fixed vertically, which in its turn refracts the 
Hght in a horizontal direction to the rear of the apartment. 



CHAPTER II. 

Historical. 

PRESCRIPTION — EVIDENCE IN WHICH A GRANT MIGHT BE PRESUMED 

— GLEBE LAND — Nec Ft, Ncc Clam, Nee Precario — 2 and 3 
WILL. 4, 0. 71. 

The present limitation of time to acquire a right to window- 
light is of modern date. 

In former times the period required varied much at 
different epochs. In the earliest ages of the English law 
(Latham's " Treatise on the Law of Window-lights ") the 
right to window-lights by occupancy was gained by pre- 
scription, by showing the enjoyment of the window-lights 
since the beginning of legal memory. 

In a case in the reign of Henry the Sixth, it was said 
by Markham, J. : " If I have a house by prescription upon 
my soil, and another erects a new house upon his own soil 
next adjoining, so near to my house that it stops the light 
of my house, this is a nuisance to my house ; for the light 
is of great comfort and profit to me " (22 Hen. VI., c. 15 ; 
Vin. Abr. Nuisance, G. pi. 10). And to the same effect 
were the expressions of Whitlocke, 0. J. : " Like to the 
case where a man hath a house with windows in it, and 
another stops the light, then he may have an action upon 
the case ; but true it is, that he shall not only count for the 
loss of the air, but also he ought to prescribe that time out 
of mind light had entered by those windows " (Sury v. Pigot, 
Poph., 866 ; Tudor's " Leading Oases in Conveyancing," 
527 ; et vide the declarations in the cases of Blcmd v. 
Mosely^ cited 9 Rep., 18a, and Hughes v. Zeeme, Yel., 215). 
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Curiously, this " time out of mind " — time during which 
the memory of man had not run to the contrary — was 
ultimately settled to begin with the commencement of the 
reign of Richard the First. Of course, such a rixed date, 
as time rolled on, became intolerable ; and we find a case 
cited in the law-books {Bowrj/ v. Pope, 1 Lev., 168), in the 
thirtieth and thirty- first year of Queen Elizabeth, where, 
after the plaintiff had obtained a verdict for the obstruction 
of his ancient lights, the defendant moved in arrest of judg- 
ment that the windows, by the plaintiff's own showing, had 
been made in the reign of Queen Mary ; and the Court 
afiirmed this. 

At this time much doubt seems to have existed in the 
Courts, for all the justices are stated to have agreed to the 
following : — " That if two men be owners of two parcels of 
land adjoining, and one of them doth build a house upon 
his land, and makes windows and lights looking into the 
other's lands, and this house and the lights have continued 
by the space of thirty or forty years, yet the other may, 
upon his own land and soil, lawfully erect a house or 
other thing against the said lights and windows, and the 
other can have no action, for it was his folly to build 
his house so near to the other's land : and it was ad- 
judged accordingly" (S. C. nomine Bury v. Fope, Cro. 
Eliz., 118). 

It would appear that it was in the year 1623 that the 
fixed date was abolished, with its recurring necessity for a 
new date, to be from time to time agreed upon ; and the 
time was fixed, by Act of Parliament, at twenty years. 
This Act, which is called the Statute of Limitations, does 
not allude to ancient lights at all ; but, as it gave a limit 
of twenty years to the power of recovering by ejectment, 
it was considered sufficient to confer a title to an easement 
belonging to the house — Chief Justice Wilmot pithily re- 
marking, '* If my possession of the house cannot be disturbed, 
shall I be disturbed in my lights ? " 
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Yet at this period the law seems to have been uncer- 
tain, and to have had a good deal of the " John Roe " and 
*' Richard Doe" (now somewhat exploded) about its methods; 
for twenty years did not give absolute right, but it was pre- 
sumptive proof from which the jury were directed to find 
the existence of an agreement, the theory being that there 
was an agreement between the parties. Of course, this 
agreement was non-existent in reality ; Lord Mansfield 
saying that the enjoyment of lights, with the defendant's 
acquiescence, for twenty years is such decisive presumption 
of a right, by grant or otherwise, that, unless contradicted 
or explained, the jury ought to believe it — his view being 
that it was impossible that length of time (not even time 
immemorial) can do more than create a presumptive bar. 

A curious case is quoted in the law books {Dai'win v. 
UpUytiy 2 Wms. Saunds., 1756), where windows had been 
enjoyed for more than twenty years. The defence was 
that twenty-five years before — that is, five years before the 
commencement of the running of the twenty years — the 
owner of the adjoining land had given permission to put 
one window, and it was contended that this could be the 
only grant sustained ; and the judge considered it a point 
that might be left to the jury to decide. 

The old law would appear to have been, at this time, 
that twenty years' uninterrupted possession was evidence 
from which a jury might presume a grant, and had to be 
taken with the qualification that the possession was with 
the acquiescence of him who was seised of an estate of 
inheritance ; for a tenant for life or years had no power to 
grant any such right for a longer period than during the 
continuance of his particular estate. If a tenant for life 
or years permitted another to enjoy an easement on his 
estate for twenty years or upwards without interruption, 
and then the particular estate determined, such user would 
not affect him who had the inheritance in reversion or 
remainder; but when it vested in possession, he might 
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dispute the right to the easement {Yardv, Ford^ 2 Wms. 
Saunds., 175e). 

And there are other cases, as, for example, Daniel v. 
North (11 East, 372), in which it was so held. In this 
case, without the knowledge of the reversioner, a person 
had enjoyed the use of windows he had put for more than 
twenty years without any interruption from the owner of the 
opposite premises, who, however, was only a tenant holding 
a lease. He did not acquire a legal right ; and when the 
premises opposite were let to another tenant, who raised 
the wall and so injured the light, he could not obtain any 
relief. 

Curiously enough, it was held, where right of light had 
been enjoyed from glebe land for more than the prescribed 
time, yet, on the glebe land being conveyed to a defendant, 
who built thereon and obstructed the light to these windows, 
that no ancient light had been created ; that at most the 
grant must be pi*esumed to have been made by a tenant for 
life, and therefore there was no easement. 

The view taken by the judges at different epochs appears 
to have varied considerably, sometimes favouring more the 
owner of the land, who wanted to acquire light from ad- 
jacent land, and at others favouring more the right of owners 
to build what they liked on their own land, irrespective 
of any consideration how far it might affect those buildings 
that had been erected by the adjoining owners. As an 
example, it was contended that a dean and chapter could 
not grant an easement so as to injure their successors ; but 
the Vice-Chancellor said, " The right which a man has in 
his own property is materially affected by the manner in 
which the owners of the adjoining property have dealt with 
their property. Therefore it does not follow, because the 
Dean and Chapter of Westminster cannot injure their suc- 
cessors, that the circumstance of houses having been built 
on the adjoining land may not of itself operate as a reason, 
at law, why the Dean and Chapter should not have the right 
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to erect the building in question. The same reasoning," he 
implied, " would apply to the Crown." 

The law authority we have quoted says, " Still, in very 
many cases, the acquisition of a right to window-lights 
over land occupied by tenants for life or years was difficult, 
if not impossible." And the general rule of law was, that 
in order that the enjoyment, which is the quasi possession 
of an easement, might confer a right to it by length of time, 
it must have been open, peaceable, and as of right. The 
civil law expressed the essential qualities of the user, by 
the clear and concise rule that it should be nee vi, iiec 
claniy nee preccmo ; this rule raised great difficulties in the 
way of owners acquiring the right (see Co. Litt., 1136). 

Such, then, is a brief view of the history, and gives the 
position of this important matter in the year of grace 1832, 
in which year an Act of Parliament was passed, having for 
its object the shortening of the period of prescription and 
to make possession a bar or title in itself, and thereby 
avoiding the old necessity of having recourse to the inter- 
vention of a jury to make it so. 

We shall next have to consider the law as it now 
stands. 
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CHAPTER III. 

Present Position of the Light and 
Air Question. 

PRESCRIPTION ACT — SECTIONS 3 AND 4 — CROWN EXEMPT — DEFINITION 
OF LIGHT AND AIR — AIR — ACCESS OF AIR — TABLE I., INJURIES 

TO LIGHT AND AIR FOR WHICH THERE IS NO COMPENSATION 

TABLE II., HOW EASEMENT IS ACQUIRED RAILWAY COMPANIES 

• — TABLE in., WHAT DOBS NOT INTERFERE WITH ACQUISI- 
TION OF EASEMENT — TABLE IV., HOW ANCIENT LIGHT MAY BE 
JEOPARDISED — TABLE V., HOW EASEMENT MAY BE EXTINGUISHED. 

The Act of 2 & 3 Will. IV., c. 71, did away entirely with 
the idea that the right rested on any supposed presumption 
of grant or fiction of a licence. The words of the section 
which relate to it are : — 

Sec, 3. " When the access and use of light to and for 
any dwelling-house, workshop, or other building shall have 
been actually enjoyed therewith for the full period of 
twenty years without interruption, the right thereto shall 
be deemed absolute and indefeasible, any local usage or 
custom to the conti-ary notwithstanding, unless it shall 
appear that the same was enjoyed by some consent or 
agreement expressly made or given for that purpose by 
deed or writing." 

Sec, 4. " Each of the respective periods of years herein- 
before mentioned shall be deemed and taken to be the 
period next before some suit or action wherein the claim 
or matter to which such period may relate shall have been, 
or shall be brought into question, and no act or other 
matter shall be deemed to be an interruption, within the 
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meaning of the statute, unless the same shall have been or 
shall be submitted to or acquiesced in for one year after 
the party interrupted shall have had or shall have notice 
thereof, and of the person making or authorising the same 
to be made." It is to be noted that the Crown is not bound 
by Section 3, not being named therein, and consequently 
no right of light can be obtained by virtue of that section 
over land in possession of the Crown, whether held directly 
or through trustees. F&rry v. Eames ([1891] 1 Ch., 658), 
Wheaton v. MapU <k Co. ([1893] 3 Ch., 48). 

This, then, is the foundation of right, and the first step 
the surveyor will take, when consulted, is to see if the 
ancient light comes within the provision of this statute. 

It may be well, before proceeding further, to have a 
clear understanding of " light and air," and we therefore 
think Mr. Latham's definition a sound one : — 

" Light and air are, in the English as in the Roman 
law, res communes , things in which no permanent property 
can be acquired. Every one may use and enjoy them 
whenever he has the opportunity so to do ; no one can 
acquire a future property in them. The right, then, cannot 
consist in a title to the possession of the light and air which 
in all future time will pass over a given space. But it 
must consist in some obligation, in some manner imposed 
on the owner of that space, to refrain from so using it as 
to interfere with the light and air which will pass over it 
to the tenement to which the light is annexed. Of this 
obligation we shall be able to form a clearer notion by a 
short examination of the respective rights of the owners of 
two adjoining pieces of land, previous to the acquisition of 
any right by the one, and the imposition of any obligation 
on the other. 

" Every owner of land, with a few unimportant excep- 
tions, is owner also of all the space superincumbent upon 
that land. Cujus est solum, ejus est usque ad codum is a 
maxim of the English law. And an interference with the 
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space superincumbent on a man's land is an injuiy for 
which the law gives a remedy. Every man may deal with 
his land and the space above it in such a manner as he 
thinks fit, so that he do no injury to his neighbour or to 
the public. He may erect on his land a house with as 
many windows as he pleases ; and he may build this house 
on the very extremity of his land, close to the land of his 
neighbour. By so doing he confers no new right, and inflicts 
no injuiy on his neighbour. It is true that the windows 
of this building may command a view of his neighbour's 
gardens or pleasure-grounds, or even of the interior of 
his house — may so invade his privacy, and consequently 
lessen the value of his property. But this is not con- 
sidei'ed by the law tis a wrong for which any remedy is 
given." 

Loid Coke lays down " that a thing incorporeal cannot 
be appurtenant or appendant to another thing incorporeal,'' 
**so that an easement can only be claimed as accessory to 
a corporeal hereditament." 

Some writers set forth that there can be no claim for 
"air," and therefore limit their observations entirely to 
light ; but although it is rare now that a case is established 
for the interference of the Court upon the gi-ound of 
stoppage of air, irrespective of the obstruction of light, yet 
such cases have arisen. But the Courts will only interfere in 
special cases. In City of Lotidon Brewet'y Company v. 
Tmnant (9 Ch., 221), Lord Selborne (Lord Chancellor) 
said, " Now the nature of the case which would have to be 
made for an injunction by reason of the obstruction of air 
is toto codo difierent from the case which has to be made for 
an injunction in respect of light. 

"It is only in very rare and special cases, involving 
damage to health, or at least something very nearly 
approaching it, that the Court would be justified in inter- 
fering on the ground of the diminution of air. Therefore 
when witnesses say that there is a material diminution of 
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light and air, and say no more, they are in truth reducing 
the value of their evidence as to light to the standard which 
must be applied to evidence as to air, as to which their 
evidence is of no value at all." 

We would urge our readers to give special attention to 
the last sentence in the judgment quoted. See also Baxter 
V. Bower (33 L. T., 41). 

A right to the unobsti-ucted passage of air through a 
window may be acquired by prescription at Common Law — 
Aldred's Case (9 Coke's Eep. 57), Gale v. Abbott (10 W. R., 
748), Dent v. Auction Mart Co. (L. R., 2 Eq., 238). In 
Ba^s V. Gregory (25 Q. B. D., 481) a right to the passage 
of air through a defined channel was acquired ; so, too, a 
covenant not to intercept the access of air sufficient for 
the purpose of a slaughter-house was implied from thirty 
years' user— Hall v. Lichfield (43 L. T., 380). 

We would also refer our readers to Aldin v. Latimer 
Clark <k Co, ([1894] 2 Ch., 437), and plates 18 and 19. 

The right to access of air stands, as we see, on a different 
footing from that of access of light, and such right over the 
general unlimited surface of land could not be acquired 
by mere enjoyment — Bryant v. Lefever (4 C. P. D., 172). 
For example, a right to the access of air to a chimney of the 
plaintiff's house, as decided in the last-quoted case, or to 
the plaintiff's windmill, Webb v. Bird (13 C. B., N. S., 841 ; 
31 L. J., C. P., 335), could not be acquired under 2 <fe 3 
Will. lY., c. 71, Sec. 2. See also Harris v. de Pinna 
(33 Ch.D., 238). 

In 1897 this dictum was upheld, in the case of Clmstey 
V. Acklaivd (L.R. [1895] 2 Ch., 389), by the Court of Appeal, 
who held that there could be no right by prescription to air 
coming over the roofs of houses. The House of Lords, 
however, when this case came before them, intimated their 
intention of reversing it, and the parties came to an arrange- 
ment by which the appellants agreed to accept a sum of 
money in settlement, the respondents agreeing to pay the 



16 POSITION OF THE LIGHT AND AIE QUESTION 

costs in the House of Lords and the Courts below ([1897] 
A. 0., 155). The House of Lords thus practically decided 
that in certain cases a right to air may be acquired over an 
indefinite area. See also Aldin v. Latimer Clark dh Co, 
([1894] 2 Ch., 437), plates 18 and 19 at the end of this book. 

It will thei-efore be apparent that the surveyor must 
not lose sight of the question of " air " ; and this loss is 
generally, in one's own experience, set out in the action. 

The London Building Acts, 1894-1905, Sec. 88, gives 
a building owner the right to raise any party structure 
permitted by such Act to be raised ; but Sec. 101 specifically 
states that nothing in this Act shaQ authorise any inter- 
feience with an easement of light or other easements, &c. ; 
and the custom of London respecting the heightening of 
walls is controlled by the (prescription) Act (2 & 3 Will. 4, 
c. 71). Merchant Taylors' Co. v. Trmcott (11 Ex., 855 ; 
25 L. J., Ex., 173) ; Yates v. Jack (L. R., 1 Ch., 295). 

Let us now consider those cases in which the aggrieved 
party has no remedy against the building owner. 

TABLE I. 

Injuries sustained by Servient Owner, for which 
the Law provides no Compensation or Redress. 

1. Diminution of the Value of a House caused by 

ITS Windows being Overlooked. 

2. Destruction of its Privacy. 

3. Destruction of its View or Prospect. 

4. Injury to View of Goods in Shop Windows. 

1 and 2. — Overlooking and Destruction of 
Privacy. — At first sight it does appear as if some com- 
pensation or relief should be granted ; for, if there is one 
thing much esteemed by Englishmen, it is privacy, and the 
injury, unquestionably, in certain cases may be very great. 
We have in our minds three cases which have happened in 
our practice ; one, the extension of a soldiers' hospital, the 



INJURIES TO SEEVIEKT OWNER 17 

whole of the windows of which building overlooked some 
villas on a portion of an estate for the owner of whicli 
we acted professionally. This building, of four lofty storeys 
in height, with the windows in the summer time constantly 
open and soldiers sitting at them, was so objectionable that 
the tenants of the villas (whose privacy was destroyed) 
left, and the owner was compelled to take a lower class of 
tenants at reduced rents. In the second case, a tall factory 
building was erected, which overlooked a croquet lawn and 
the secluded portion of the grounds ; and in the third case, a 
range of model houses, the flank windows of which, on 
every storey, commanded a view into the adjacent owner*s 
grounds and of his front door. 

Such injuries are happening frequently where the privacy 
of beautiful secluded grounds is destroyed by a speculative 
builder, who has purchased the land adjoining, and inter- 
sects it in all directions with streets, and builds small 
houses, the back windows of which command the whole 
of the grounds (see Chandler v. Thompson^ 3 Campb. 80). 

It therefore behoves the architect, in advising purchases 
of estates, to pay much attention to surrounding land and 
its powers of development, as, should any of the inter- 
ferences herein alluded to occur, his client will have no 
remedy, by injunction or by compensation, either for the 
loss of the privacy, or even if he can show that the renta 
value is most seriously depreciated. 

In confirmation of the above we quote Vice-Chancellor 
Kindersley 'swords in Turner v. Spooner (1 Dr. and Sm., 467 ; 
30 L. J., Ch., 801) : " No doubt the owner of a house 
would prefer that a neighbour should not have the right of 
looking into his windows or yard ; but neither this Court 
nor a Court of law will interfere on the mere ground of 
invasion of privacy ; and a party has a right to open new 
windows, although he is thereby enabled to overlook his 
neighbour's premises, and so interfere, perhaps, with his 
comfort." A house is not " injuriously affected," within the 

c 
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meaning of the sixty-eighth section of the Lands Clauses 
ConsoUdation Act, by the annoyance of people standing 
on a railway embankment and overlooking the house {Be 
Charles Penny and the South-Eastern Railway Company^ 
7 E. «k B., 666 ; 26 L. J., Q. B., 225). 

It will therefore be seen that, although other injuries 
caused by railways may have remedies, a railway can with 
impunity destroy the entire privacy of one's residence, with- 
out paying one farthing compensation. 

3. Destruction of View and Prospect— The law 

has never acknowledged that the dominant owner has a 
right of prospect. It was decided by Chief Justice Wray, 
*nhat for prospect, which is a matter only of delight, 
and not of necessity, no action lies for stopping thereof, 
and yet it is a great recommendation of a house if it has a 
long and large prospect" {Aldred^s Casey 9 Coke's Rep. 57). 

Justice Twisden said, " Why may I not build a wall that 
another man may not look into my yard ? Prospects may 
be stopped, so you do not darken the light" {Knowles v. 
Richardson, 1 Mod., 55 ; 2 Keb., 642). 

Lord Hard wickers decision, too, is important : ** You come 
in a very special and particular case on a particular right 
to a prospect. I know no general rule of common law 
w^hich warrants that, or says that building so as to stop 
another's prospect is a nuisance. Was that the case, there 
could be no great towns ; and I must grant injunctions to 
all the new buildings in this town " {^Attorney-General v. 
Meyrick, 2 Ves. Sen., 453). 

And in another case the same judge remarked, " It is 
true that the value of the plaintiffs house may be reduced 
by rendering the prospect less pleasant, but that is no 
reason for hindering a man from building on his own 
ground " {Fishmongers^ Company v. East India Company, 
1 Dick., 163). 

Lastly, Lord Cottenham said, " It is not, as is said in 
one case, because the value of the property may be lessened ; 
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and it is not, as is said in another, because a pleasant 
prospect may be shut out, that the Court is to interfere ; 
it must be an injury very different in its nature and its 
origin to justify such an interference" {Squire v. Gamphelh 
1 Myl. & C, 459). But a covenant not to obstruct wiU be 
enforced {Piggott v. Stratton, 1 D. F. & J., 33 ; Weston v. 
MacDermott, L.E., 2 Ch., 72). 

Jt may be well to give the difference between " light " and 
*' prospect." "Light" means light of the sky; "Prospect" 
means the view of things on the earth. 

4. View of Goods in Shop Windows. — The injury 
to a shopkeeper if his goods in a shop window cannot be 
seen is undoubted, and we suppose no one would doubt that 
if his sign-board were concealed by a projecting building, so 
that it could only be seen by standing directly in front of it, 
there would be a palpible injury to the trader. If such 
were not the case, would pawnbrokers be so anxious to 
place their well-known sign high aloft and far projecting, 
so that it may be seen at great distances ? would chemists 
and some medical practitioners favour so strongly the red 
light ? would corner premises have such exceptional value ? 
would publicans set such store on their supposed acquired 
right of putting their swinging sign-post in the roadway ? 
would tradespeople be so loth to part with pieces of land 
in front of their shops, if they did not consider it an ad- 
^anbage to expose their goods? Clearly the answer is, the 
rights are valuable, and that undoubtedly the trader, Mr. 
Smith, in the case Smith v. Owen (35 L. J., Ch., 317), where 
his next-door neighbour made such alteration in his premises 
that it prevented Mr. Smith's sJiop from being seen as far off 
as before, consequently suffered material damage. The law, 
however, gave no relief, Vice-Chancellor Wood holding that 
there was no ground for relief in Chancery. Again, where 
a greater injury had been inflicted by the Imperial Gas 
Company, who erected a gasometer which concealed the 
plaintiff's board, on which his name and trade were painted, 

c2 
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Vice-Ohancellor Kindersley and Lord Chelmsford (on 
appeal) held that a bill in Chancery could not be main- 
tained on that account {Butt v. Imperial Gas Light and Coke 
Company, 14 W. R., 508). 

The decisions, therefore, decide that the law gives no 
relief for any of the items set out in Table I. We now 
come to Table II., which shows how the right to light and 
air is acquired. 

TABLE II. 

How Easement to Light and Air is Acquired. 

1. By Continuous Usb fob Twenty Ybabs. 

2. By Expebss Grant. 

3. By Implied Gbant. 

4. By a Dominant and Servient Ownership Distinct from 

Each Other. 

[See Sees. 3 & 4, Will. 4, c. 71 (page 12, ante).'] 

1. By Continuous Use for Twenty Years.— The 

more usual method of the jicquisition of light is by its con- 
tinuous use and enjoyment for twenty years, and the proof 
of the length of time is sometimes a matter of difficulty 
to the dominant owner. 

It must be remembered that, although the right can- 
not be acquired under the twenty years, yet, as it must 
be interrupted for the whole period of twelve months, it 
follows — and the law confirms it — th^t nineteen years and 
a small portion of another year prevent the possibility of 
contesting the right. Although at first sight this may 
appear strange, yet on reflection the reader will see there 
was absolutely no other way of de3iding this paint. The law 
being that the interruption to the twenty years must con- 
tinue twelv^e months, clearly, therefore, a man who com- 
menced to stop a light after the nineteen years had elapsed, 
could not before the expiration of the twenty years have 
interrupted that light for a period of twelve months, and 
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therefore, as no twelve months* interruption could occur, 
the Courts held that the light was acquired {^Flight v. 
Thomas, 11 A. & E., 688 ; 8 CI. & F., 231). 

ThujJ, it will appear that although by law twenty years 
is necessary for the acquisition of the right, yet, should any 
one take steps to contest it by erecting obstructions, nine- 
teen years and one day will defeat his attempt. Never- 
theless such righfc is not completely established until the 
expiry of such twenty years. That is to say, it is inchoate 
till such completion of the said period, and the Courts will 
not interfere till such completion is Accomplished. This 
was held in the case of Lord Battersea v. Commissimiers of 
Sewers ([1895] 2 Ch., 708), where the Court held that no 
action could be brought till after the twenty years from the 
commencement of the enjoyment. 

Similarly in Brideiodl Hospital v. Ward ([1893] 62 L. J., 
Ch., 270) the Court declined to grant an injunction as the 
twenty years was incomplete, but intimated that a mandatory 
injunction could be granted after the statutory period had 
been completed. 

In alluding to the length of time which creates this special 
easement, our readers will see that this has been placed at 
twenty years, and some explanation may be considered 
necessary. In the year 1874 an Act was passed, called 
" The Property Limitations Act " ; as this Act limited the 
right of action to recover land to twelve years, it was 
thought that it might also limit the right of action for 
light. The many legal authorities have decided, however, 
that this Act does not affect the " light and air " question ; 
so, until some bold judge, like Chief Justice Wilmot (see p. 8 
of this book), shall decide otherwise, it must be taken at 
twenty years. It does, perhaps, seem inconsistent that the 
right to light should differ from the right to acquire land. 

Next, it is necessary to determine how to compute the 
running of the time to constitute the necessary number of 
years to create the ancient light. 
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The law says the time shall run to be computed next 
before action brought (see Sec. 4, p. 12, ante), so that in 
computing the time it is only necessary to add the number 
of years from the date of action. Unquestionably this 
simplifies the computation of time necessary to create the 
ancient light. 

The period of enjoyment need not be before the present' 
action brought, but may be before any suit or action; 
Justice Willes remarking, " Can it reasonably be contended 
that the right established in the first action evanesces with 
the termination of the proceedings in which it is established, 
and that in every subsequent action the contest may be 
renewed ? There is no estoppel, no plea of res jiulicata as 
to the right upon a plea, or subsequent pleading under 
Lord Tenterden's Act, unless enjoyment before a former 
suit or action may be pleaded, as in the present case." — 
Cooper V. lluhhuck (12 O.B,, N.S., 456). See also Ilyman v. 
Van den Bergh ([1907] 2 Ch., 576) ; ([1908] 1 Ch., 167), in 
Court of Appeal. 

From the above it is clear that until some action is 
brought the dominant owner is always liable to lose his 
easement, no matter how many years have run, should he 
allow it to be blocked up for one year. In the case of 
Parker v. MitcMl (11 A. & E., 788 [1840]) it was held 
that, although the defendants had enjoyed the easement for 
fifty years before the action brought, yet as they had not 
so enjoyed it during the four years immediately preceding 
the action, they had no right to the easement (see Tilbury v. 
Silva, 45 Ch. D., 98, and Presland v. Bingham^ 41 Ch. D., 
268). 

2. By Express Grant. — Where the right is ob- 
tained by express grant, it is, of course, only necessary to 
produce the document conferring the right. This document 
should be under seal ; but it does not appear to be abso- 
lutely necessary, as an agreement in writing has been held 
to be sufficient express grant, although in the document 
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no mention was made of the grant of right to hght, but 
attached to the agreement were plans and sections showing 
the new lights. The ground for this decision appears 
perfectly sound and good, and is based on Lord Eldon's 
decision in an earlier case, "that this Court will not 
permit a man knowingly, though but passively, to en- 
courage another to lay out money under an erroneous im- 
pression of title ; and the circumstance of looking on is, in 
many cases, as strong as using words of encouragement." 
A verbal agreement for such a right may be enforced when 
there has been part performance {McManus v. Cooke, 35 
Ch. D., 681). 

The case of Broomfield v. WiUimis ([1897] 1 Ch., 602), 
tried in 1897 in the Court of Appeal, reversed the de- 
cision of the Court below, and Lord Justice Lindley held 
that, under the Conveyancing Act (1881), a grant of light 
is deemed to be included in a conveyance, and the fact 
that adjoining land was shown on the conveyance as 
" building land " does not show a contrary intention with 
regard to Sec. 6, Sub-sec. 4 of such Act. In this case the 
defendant conveyed to the plaintiff in fee a plot of land 
with a house erected thereon, reserving a right of way 
adjoining such plot. The deed plan showed a piece of 
land adjoining marked " building land," and the plaintiff's 
windows overlooked the same. The defendants subse- 
quently built upon that land, and also upon such land 
reserved as a right of way. The plaintiffs complained 
mostly of the latter proceeding, but did not press for an 
injunction, and the Court of Appeal ordered an inquiry as 
to damages. Lord Justice Lindley expressing the view that it 
was a concession on the part of the plaintiff to practi- 
cally limit his case to the buildings on the right of way. 

3. How Easements are acquired by Implied 
Grants. — The principle underlying this form of easement 
is that a man cannot derogate from his own grant. This 
form of case frequently arises in the development of estates 
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where specific covenants as to easements are not inserted in 
the lease. The extent of the implied grant of light must be 
measured by circumstances existing at the date of the grant 
of the lease, and known to both parties {Birmingham 
Banking Co, v. Ross^ 38 Ch. D., 295, and Corhett v. Joiiaa 
[1892], 3 Ch., 137). 

In Palm^ v. Fletcher (1 Sid., 167 ; 1 Ley., 122 [1615]), 
a man built a house on one part of his land and sold it to 
the plaintiff, and afterwards sold the adjoining portion to 
the defendant. Held that, although it was a new messuage, 
yet a person who claims the land by purchase from the 
builder cannot obstruct the lights any more than the 
buildei* himself could, who could not derogate from his own 
grant, for the lights are a necessary and essential part of 
the house. 

In the above case Kelynge, J., expressed the opinion 
that if the land had been sold first and the house afterwards, 
the vendee of the land might obstruct the lights ; and in 
Tenants, Goldwin (2 Lord Raymond, 1089 [1704]) Lord 
Holt said : * If he had sold the vacant piece of land and 
kept the house, without reserving benefit of the lights, the 
vendee might build against his house " (see also Robinson 
V. Grave, 29 L. T., 7; Beddington v. Attlee, 35 Ch. D., 
317, 328). 

The case of Pollard v. Gare (L. R. [1901], 1 Ch., 834) 
is a more recent decision, and in this case the plaintiff 
entered into a building agreement, and upon the com- 
pletion of the same obtained the lease in the usual manner. 
The adjoining land was marked out in building plots, and 
a building line was marked on the plan so as to extend to 
all the plots. The rights to build remained, but the Court 
held that there was nothing to give the granters liberty to 
build so as to interfere with the access of light to the 
plaintiff. Hdd that plaintiff was entitled to an injunc- 
tion restraining defendant from building on the land so 
as to interfere with the access of light to the plaintiff's 
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house, as hitherto enjoyed (see also Quiche v. Chapman 
[1903], 1 Ch., 659 ; Godvnn v. Schtoeppes [1902], 1 Ch., 
926). 

Where a grantor sells a servient tenement, and either 
remains in possession of or sells the dominant tenement, 
the grantee of the servient tenement has the right to pre- 
vent an easement of light accruing to the dominant tene- 
ment. In the case of Wkeeldon v. Burrows (12 Ch. D., 31, 
0. A., where the Court of Appeal confirmed the decision 
of the Vice Chancellor) the servient owner ( plain tiflf) 
erected a hoarding under the above circumstances, and the 
dominant owner (defendant) overthrew the same. Vice- 
Chancellor Bacon delivered the following judgment : — 

" The plaintiff contends that as the defendant's lights are 
not ancient lights, he holds his land subject to no ease- 
ment ; while the defendant contends that the right to lights 
over the plaintiff's land was implicitly reserved to him as 
much as if they had been expressly granted in the convey- 
ances. The judgment in White v. Bass (reported 7 Hurl- 
stone and Norman, 722) is clear on this point — that in 
a conveyance such as this there is no engagement not to 
build on the land, nor any limitation upon the right to use 
the land — i.e., to use it in a lawful way, as Baron Martin 
said. So in Suffield v. Brown, the bowsprit case (reported 
4 De Gex, Jones and Smith, 185), it was in a similar way 
held that a grantor should not derogate from the grant 
which he had made. Pyer v. Garter, quoted on the other 
side (1 Hurlstone and Norman's Reports), has been 
doubted not only by Lord Chancellor Westbury, but also 
by Lord Chelmsford, another Lord Chancellor. In cases 
where an easement has been held to pass by implication, 
such implication has been gathered from the necessity of 
the case. No such necessity seems to arise in this case. 
The position of the defendant's windows is not such that 
there is any necessity that they should overlook the 
plaintiff's ground. The plaintiff is entitled to an injunction 
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against the trespass, and an inquiry as to damages occa- 
sioned by such trespass " (see also Ray v. Hazddhie, L. R. 
[1904], 2 Ch., 17). 

In the case of Barn v. Turrier (L. R. [1900], 2 Ch., 211) 
it was held that a mortgagee selling under statutory powers 
the part of property comprised in a mortgage, can give to 
the purchaser an implied easement of light over the unsold 
portion. 

Where the owner in fee of a house and an adjoining 
field over which the light required for the windows of a 
house passed devised the house to A and the field to B, it 
was held that the right to light over the field passed to the 
devisee of the house, and that the devisee of the land had 
no right to obstruct the light {Phillips v. Low [1892], 
1 Ch., 47). 

4. By a dominant and servient ownership dis- 
tinct from each other.— This probably presents one of 
those peculiarities which the lay mind can hardly grasp, 
and yet the law is most distinct upon the subject. 

No rights can arise to a dominant owner antecedent to 
the severance of the dominant owner's and servient owner's 
premises. Where the two premises are in the occupation of 
the same person, any number of years' enjoyment will not 
confer a right. 

This seems common-sejise, because the right to light is, 
as we before explained, a right to an easement, and while 
premises are in one occupation an easement cannot arise. 

That such is the law is shown by the well-known case, 
Harhridge v. Warwick (3 Ex., 552 ; 18 L. J., Ex., 242). 
The plaintifi" had occupied for very many years his free- 
hold house, and occupied during the same period an adja- 
cent garden. The plaintiff gave up the tenancy of the 
adjacent garden, and its owner built a wall which ob- 
structed plaintiff's windows. Plaintiff contended that he 
had had for over sixty years the right to hght from such 
adjacent garden, but the Court decided (and this was not 
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appealed from, and therefore may be considered the law, 
as so many other cases confii'm it) that the unity of posses- 
sion (which means plaintiff holding his house and the 
adjacent garden in his possession) prevented time running 
to create the ancient light ; therefore the time could only 
run from the period the plaintiff surrendered the adjacent 
garden. 

Next, an important element of difficulty as to this item 4, 
where the union of ownership occurs of dominant and 
servient tenements. Guided by the foregoing principles, it 
would be imagined that the commencement of the period to 
create the ancient light would begin when such ownership 
ceases. But in law this is not the case. Such union of 
ownership merely suspends the running of the time so long 
as it continues ; and Vice-Chancellor Wood held that in 
such a case the easement was suspended during this union 
of ownership, but revived upon its severance (but see as to 
this Hyrnan v. Van den Bergh, in Court of Appeal [1908], 
1 Ch., 167). 

While the right to light and air by its continuous 
use and enjoyment for twenty years may, unwittingly, be 
affected by purchases of the adjacent property by oneself 
or others, it is consoling to reflect that, although you 
may hold your property on lease from the same ground 
landlord, still your adjacent owner cannot use that fact to 
your prejudice. The celebrated case in this matter is 
Frewen v. Phillips (in the Exchequer Chamber, upon error 
from the Common Pleas, 11 C. B., N. S., 449; 30 L. J., 
C. P., 356 ; 7 Jur., N. S., 1247, approved and followed by 
the House of Lords in Morgan v. Fear [1907], A. C, 425 ; 
[1906] 2 Ch., 406). The plaintiff and defendant held the 
leases of two adjoining houses, both demised by the Duke 
of Portland in 1788. In 1857 the defendant built a con- 
servatory, obstructing the plaintiff's windows. It was held 
that the plaintiff might maintain his action against the 
defendant for so doing. So where a tenement which had 
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enjoyed the access and use of light over an adjoining tene- 
ment for a period of twenty years without interruption 
was leased for a term of years to the plaintiffs. Subse- 
quently and during the continuance of this term the free- 
holder conveyed the tenement in fee to the freeholder of 
the servient tenements : it was held by the Court of 
Appeal that the easement acquired by this tenement under 
Sec. 3 of the Prescription Act, 1832, was not thereby 
extinguished {Richardson v. Graham [1908], 1 K. B., 39). 

Railway companies used not to have the power to stop 
adjoining owners from acquiring right of light, provided 
that their so acquiring such right did not in any way 
interfere with the companies working their railway. The 
most celebrated case was the case of Norton v. Lmidon and 
North-Western Railway Company (9 Ch. D., 623 [1878]), 
in which it; was decided that the company had no right to 
erect screens to prevent the houses of the adjoining land 
acquiring right of light — Mitchell v. Cantrill (37 Ch. D., 56), 
Ilayms v. King ([1893] 3 Ch., 439). 

This case, however, was overruled by the judgment in 
Bomier v. Great Western Railway (24 Ch. D., 1), in 1883, 
and Foster v. London, Chatham, and Dover Railway Com- 
pany ([1895] 1 Q. B., 711), and railway companies have as 
much right to block up their neighbours' windows as any 
other landowner. 

Table III. 

What does not interfere with the Acquisition of 
the Easement. 

1. non-completion of the house or buelding. 

2. non-occupation. 

3. Enjoyment of Easement Suspended. 

1. Non-completion of House or Building.— We 

think this is so important that we may well devote a 
separate table to its consideration. It has been so fre- 
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quently stated that the continuous use for the fixed period 
of twenty years gives the right, and that to prove the 
enjoyment for that fixed period is the essence of the case 
for the plaintiff", that it may surprise our readers to know 
that occupation and enjoyifnent need not extend to the 
whole of the period required to create such ancient light, 
and that the period of prescription begins as soon as the 
windows are put in the dominant house, capable of being 
opened and shut and of admitting light. 

2. Non'OCCUpation. — It is not necessary that the 
house should be occupied (Courtauld v. Legh, L. R., 
4 Ex., 126). In this case it was held that, though the 
fittings, papering, &c., were not completed for five years 
after the time commenced to run necessary to create the 
statutory right to ancient lights, this did not interfere with 
the effluxion of time necessary for the acquirement of such 
light. Further, that, notwithstanding the necessity of the 
enjoyment for the fixed period, yet, although the house 
was really uninhabitable, and was not as a matter of fact 
occupied for some years after the commencement of the 
running of the time to create the ancient light, the Court 
of Exchequer held that the right had accrued from virtually 
the completion of the carcase of the building ; and it may 
interest our readers to know that as to the enjoyment 
(which, as no tenant had enjoyed, appeared a stumbling- 
block to this portion of the case), it was held that it was 
not necessarily by occupation, but might be by ownership. 
In the ca,se of a right to light and air tirising thi-ough 
piescription, the time from which presci-iption is to be 
computed commences when the exterior walls with the 
window openings are completed and the building roofed 
in, although the window sashes and the glass be not 
inserted, nor the interior finished for some time after- 
wards {Collis V. Laugher [1894], 3 Ch., 659 ; see also 
Cooper V. Straher, 40 Oh. D., 21 ; Smith v. Baxter [1900], 
2 Ch., 138). 
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3. Enjoyment of Easement Suspended.— With 

regard to this, an important decision has been given, showing 
that when a building is pulled down, and clearly the actual 
enjoyment of an easement of light has ceased, this does not 
operate as a loss of the easement. We think it so im- 
portant that we give the head-note to the case, which is 
JScdesiastical Commissioners for Englatid v. Kino (14 Ch. D., 
213) ; Bee also Boston v. Isted ([1903] 1 Oh., 405). 

Head-note, — In this case it was held that where a 
building with ancient lights has been pulled down, and 
the actual enjoyment of that easement (though not the 
eiisement itself) has been in consequence suspended, the 
owner of the building can apply to the Court to restrain 
an erection which would interfere with the easement, 
when the Court is satisfied that he is about to restore 
the building with its ancient lights. Accordingly, when 
under their Act and Order in Council a church had been 
vested in the Ecclesiastical Commissioners upon trust to 
pull it down and sell the materials and site, and the church 
had been tiiken down, the Commissioners were held entitled 
to an injunction restraining the defendant from electing 
a building which would necessarily interfere with the ajcess 
of light to windows to be erected in the same position as 
those of the church which had been pulled down, and the 
fact that there were no windows then existing did not at 
all interfere with their right to such injunction, there 
being no intention of abandonment of the right to light. 

The Ecclesiastical Commissioners, as owners in fee 
simple of a church which they have under an order pulled 
down, are not in a different position from any other owner, 
and can give to a purchaser from them exactly the same 
rights which he would have had if he had bought the 
building as it stood. 

Semite, there is no legal impossibility in a grant or a 
covenant by a rector to or with the churchwardens on 
behalf of the parish, if made with the proper consents, that 
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the church shall have a perpetual right to access of air and 
light to its windows over the glebe. 

In cases of obstruction to light, the rule of the angle of 
forty -five degrees is only to be used as a test in the absence 
of any other mode of arriving at a conclusion, it is no rule 
or presumption of law. The angle of forty-five degrees is 
not taken from the windows, but from the top of one house 
to the level of the street on the other side. 

An undertaking given by a defendant to pull down if 
his works should interfere with the plaintiff's access of 
light, should always be rigorously enforced. 

James, L. J. — " In this case we have to consider whether 
or no we should grant an interlocutory injunction. Upon 
the point upon which the Vice-Chancellor disposed of the 
application to him, I am not able to agree with him. It 
appeai-s to me that there is nothing whatever to prevent 
the owner of a building which has been taken down, and 
has during that time had its right of light, though the 
actual enjoyment of the light has been suspended, from 
applying to the Court for an injunction to restrain an 
erection which would interfere with that easement, which 
is not at all destroyed or suspended, although the practical 
enjoyment of it is suspended, where the Court is satisfied 
that he is about to restore the building, and to restore it 
with its ancient lights. That was so decided by Lord 
Justice Giffard in Straight v. Burn (L. R., 5 Ch., 163 
[1869]), which, unfortunately, was not brought to the atten- 
tion of the Vice-Chancellor, and I cannot see any distinc- 
tion between that case and this. There the house was 
taken down and a wall was left standing with holes in it. 
Here the church was taken down, and the fact that no 
wall was left standing with holes in it does not, I think, 
make any substantial difference, because there is no doubt 
that the object was that the property, which is in the City 
of London, should be sold for the purpose of being built 
on ; and there is very little doubt that, as far as possible, 
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the purchaser from the Ecclesiastical Commissioners would 
take and preserve the valuable rights of light. On that 
point I cannot agree with the Vice-Chancellor." 

Having treated of how the right to light and air may be 
acquired, and what acts, although apparently injurious to 
that right, do not really aftect it, we shall next consider 
how the right may be jeopardised, which will be set forth in 
Table IV., and then how such right may be lost, which we 
set out in Table V. ; and thereafter we shall give Table VI., 
setting forth what it is necessary for the surveyor to 
consider in estimating the damage or injury. 

TABLE IV. 

How the Easement may be Jeopardised. 

1. By Alterations to BmLDiNas. 

2. By Vabtations op the Plane at which Light is 

Admitted. 

3. By Advancement op a Wall. 

4. By Removal of Buildings. 

5. By the Occupation by the Dominant Owneb of the 

Servient Owner's Premises. 

6. By Ownership op both Properties being in the same 

Parties. 

7. Enjoyment by Consent or Agreement. 

1. By Alterations to Buildings.— The most im- 
portant case bearing upon this subject is I'apling v. Joiies 
(11 H. L. C, 290; 34 L. T. C, p. 342 [1865]), which wtis 
fought up to the House of Lords, and heard there on the 
17th, 20th, 21st of February, and 16th March, 1865, the 
action having been commenced in the Court of Common 
Pleas on the 24th of February 1858. This case decided 
that where there are ancient lights and other lights are 
added, and an obstruction is raised against the added 
lights, which from their position cannot be obstructed with- 
out also obstructing the ancient lights, then such obstruc- 
tion is illegal. 
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The owner of ancient lights may pull down his building 
with a view to restoration without interfering with his 
right to light (Ecclesiastical Commissioners v. Kino^ 14 Ch. 
D., 213). He may change the purpose for which the build- 
ing is used {Scott v. Pape^ 31 Ch. D., 869), and may make 
alterations in the framework and glazing of his windows 
without losing his right {Turner v. Spooner, 1 Dr. & Sm., 
407). Where before the rebuilding of premises having 
ancient lights a partial interference with these lights by 
the owner of the servient tenement would not be sufficient 
to entitle the dominant owner to an injunction, the same 
amount of interference, even though completely blocking 
up the remnant of ancient light left after rebuilding, will 
not be an actionable wrong {Ankerson v. Connelly [1907], 
1 Ch., 678). See Colls v. Home and Colonial Stores, per 
Lord Davey [1904], A. C, 179. 

2. By variations of the plane at which light js 

admitted. — An important case is National Provincial 
Plate Glass Insurance Company v. Prtidential Assuraaice 
Company (6 Ch. D., 757 [1877]). (See also News(ym v. Peiider, 
27 Ch. D., 43 ; Barnes v. Loach, 4 Q. B. D., 494 ; BuHlers 
V. Dickinson, 29 Ch. D., 155.) 

In this case the National Provincial Plate Glass Insur- 
ance Company, the plaintiffs, occupied and held for long 
terms of years No. 66 Ludgato Hill ; and the Prudential 
Assurance Company, the defendants, were owners of 
buildings to the east and to the north of the building held 
by the plaintiffs. In 1870 the plaintiffs rebuilt their 
premises. They set back the upper floors of the east face of 
their building about 5 feet 8 inches, the plane of the face of 
the new building being parallel to that of the old building, 
and the windows in the new building nearly corresponding 
with those in the old building. A room on the ground 
flooi* of the old building was lighted by a dormer window 
of three faces, light to which came from an opening or well- 
hole between the building of the plaintiffs and that of the 
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Nat Prov, Plate Glass Ins. Co. v. Prud, As. Co. 
defendants. The gi-ound floor of the new building was the 
same as in the old building, but instead of the doi-mer 
window, the plaintiffs put a skylight, partially co-exten- 
sive with the old window, though of a different shape, and 
this alteration was made in order to comply with certain 
provisions of the Metropolitan Building Acts. 

In 1876 the defendants began to rebuild their premises, 
and had partially rebuilt them, when the plaintiffs brought 
this Jiction, alleging that access of light to the windows on 
the east face of their building, and to the room on the 
ground floor, was already obstructed by what had been 
built, and that the erection of the new building to the 
height proposed would be an invasion of the plaintiffs' right 
to access of light, and most prejudicial to the enjoyment of 
their premises ; and the plaintiffs claimed an injunction and 
damages. 

On the 23rd of June 1876, the Master of the Rolls, 
Sir George Jessel, refused to grant an injunction on an 
interlocutoiy application. 

The action came on for trial on the 12th July 1877, 
before Fry, J. 

The judgment of the Court was that it had not been 
shown " that the access of light to the east windows would 
be affected, and that the building of a certain bow window 
would not affect the access of light to the gix)und floor, but 
that the raising of the party wjdl had affected the access of 
light to the ground floor, "and continued in these words : — 

" The case, therefore, resolves itself into a question as 
to the effect of the party wall upon the window on the 
ground floor, with regard to which various points have been 
suggested in argument. In the first place it is said that 
the change which the plaintiffs have themselves effected in 
the mode of lighting their ground floor deprives them of 
any right under the statute. It is said that the aperture 
must be the same, or, to use the proposition put forward 
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Nat Prov, Plate Glass Ins. Co. v. Prud. Ins. Co. 
by Mr. Cookson, it must be the same in every respect, except 
extension in the same plane as the original window, that 
concession being necessary in consequence of the decision 
in Tapling v. Jo7ie8 (11 H. L. C, 290 [1865]; 34 L. J., 
C. P., p. 342 [1865]). 

"Now, the words of the statute which regulate this 
matter (2 & 3 Will. IV., c. 71, s. 3) are, ' That when the 
access and use of light to and for any dwelling-house, work- 
shop, or other building shall have been actually enjoyed 
therewith for the full period of twenty years without inter- 
ruption, the right thereto shall be deemed absolute and 
indefeasible.' 

" I understood it to have been suggested in argument , 
that the house must be the same ; but if that argument be 
ui-ged, 1 am prepared to hold that it is not tenable, and 
that the house need not be identical in every respect. We 
are not to be involved in those delicate questions of identity 
of structure which puzzled the Athenians with regard to 
their sacred trireme, or which are said to have been raised 
with regard to a knife. It is enough, as it seems to me, if 
the house be for practical purposes the same house, and this 
house standing upon the old foundations is, in my opinion, 
the same house, if it be necessary that the house shall be 
the same in order to bring the case within the statute. 
But I am not convinced even of that. In my view, the 
conversion of a dwelling-house into a workshop or other 
building would not deprive the workshop or other building 
of its right to the access of light which the dwelling-house 
had enjoyed. However, the point does not appear to me 
necessary for decision in the present case. 

" The next question which arises on the statute is this : 
It is said that the access of light to the dwelling-house must 
be identical, and that the right claimed and the enjoyment 
which has existed must be of access of light through identi- 
cal apertures. Now, in its breadth, that proposition is not 

d2 
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true, becivuse the case of Tapling v. Jones (1 1 H. L. C, 290 
[1865] ; 34 L. J., C. P., p. 342 [1865]) has shown that 
you may destroy the identical aperture, by taking away the 
surrounding lines of that aperture, and yet leave your right 
to light intact. Furthermore, I find nothing whatever in 
the statute which refers expressly to a window or aperture. 
I find in the statute a reference to the access of light ; and 
in my view the access of light might be described as being 
the freedom with which light may pass through a certain 
space over the sei'vient tenement ; and it appears to me 
that, wherever for the statutory period a given space over 
the servient tenement has been used by the dominant tene- 
ment for the purpose of light passing through that space, 
a right arises to have that space left free so long as the 
light passing through it is used for or by the dominant 
tenement. I ome to that conclusion for this reason — that 
you do not want a statute to give you a right of access, in 
your own premises, to light through your own aperture. 
The statute is wanted to assure your right in the space 
over the servient tenement. 

"But then it is said that the cases have to a large 
extent proceeded upon the form and size of the aperture or 
window ; and that is perfectly true, because, of course, the 
opening in the dominant tenement is the limit which defines 
the boundaries of the space over the servient tenement. It 
is for that reason that in all cases the Court has had regard 
to the aperture in the dominant tenement by means of 
which the space over the servient tenement has been useful 
to the dominant tenement. It is said that that conclusion 
is inconsistent with the definition given by Lord Westbury 
in Tapling v. Jo/ics (11 H. L. C, 290 [1865]; 34 L. J., 
C. P., p. 342 [1865]), but in my opinion that is not so ; and 
Lord Westbury, in referring to a window as equivalent to 
an access, only means that the window in effect defines the 
access. And that that was the view taken by the House 
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of Lords seems to me confirmed by a passage in the judg- 
ment of Lord Chelmsford, in which he says : * By the Pre- 
scription Act, then, after twenty years' user of the lights, 
the owner of them acquires an absolute and indefeasible 
right, which so far restricts the adjoining owner in the use 
of his own property that he can do nothing upon his pre- 
mises which may have the effect of obstructing them. The 
right thus acquired must necessarily be confined to the 
exact dimensions of the opening through which the access 
of light and air has been permitted/ In other words, 
he seems to me to say that the aperture through which 
the access of light has been admitted is the measure of 
the access which is to be enjo) ed over the servient tene- 
ment. 

" This case seems to me to illustrate the propriety of not 
introducing into the construction of the statute any questions 
with regard to aperture, opening, or window, except so far 
as the statute itself introduces' them. For instance, in the 
present case no less than three openings have been suggested 
as being the decisive or dominant openings to which regard 
must be had. In the first place, there is a suggestion, which 
I believe I threw out, that the interstice between the sides 
of the wall and the overhanging top and bottom where the 
dormer was situated might itself be the opening, because I 
conceive there can be no doubt that by a grant of the house 
that space would pass, and you have therefore a confined 
opening from the adjoining premises into what in law is the 
plaintiffs* house. The second, which is that on which the 
plaintiffs mainly relied, was that the dormer window, con- 
sisting of glass arranged in three distinct planes, was itself 
the aperture to which regard must be had. The Master 
of the Rolls, in his judgment on the interlocutory applica- 
tion, seems to have been inclined to a third view, that the 
aperture to which you must have regard was the opening 
in the ceiling in the plaintiffs* room through which the light 
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found its way from the dormer into the plaintiffs' room. 
But it seems to me not necessary to determine any of these 
questions. If that dormer window had for twenty years 
received light passing through a space over the defendants' 
premises, any aperture which the plaintiffs may be minded 
to use, and which lets in any portion of the light parsing 
through that same space, is protected by the Act — it is the 
same access to the same dwelling-house. When you have 
those circumstances it seems to me you have all that the 
Act requires. 

" I hold, in the present case, that there has been for 
twenty years an access of light to the plaintiffs' dwelling- 
house through a portion of space over the defendants' 
tenement, which reached the ground floor of the plaintiffs' 
house, and a portion of which, if not the whole, still 
reaches the &ame tenement of the plaintiffs' through an 
aperture. I have said that it does not appear to me to be 
necessary to determine whether the aperture be or be not 
the same. Further than that, if I am wrong in the con- 
clusion that the aperture need not be the same, I yet think 
that in this case I ought to hold that as to so much of the 
new aperture as does let through the old light, it ought to 
be deemed the same aperture." 

In the case of Andrews v. Waite ([1907] 2 Oh., 500) it 
was held that the question whether the right to access of 
light to a building which has been enjoyed through one 
window is preserved upon an alteration of the building 
depends on the identity of light, not on the indentity 
of aperture. 

In cases where the light comes to any window over the 
roof of higher buildings at an angle, and the building is 
altered by advancing the wall in which the window is, the 
right to access of light will be preserved if any window or 
aperture in the new wall intercepts and gives access to any 
substantial part of the light which passed through the old 
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window. It makes no difference that the new window or 
aperture is at a much higher level than the old window. 
No alteration of a building which would not involve the 
loss to a right to light when indefeasibly acquired, will, if 
made during the currency of the statutory period, prevent 
the acquisition of the right. - 

Mr. Justice Neville, in giving judgment in this case, 
said : " That being so, the conclusion I have come to is this, 
that a substantial amount of light which comes in through 
the present skylight and the new windows on the first floor 
reaches the places where the old windows on the ground 
and first floors were situated both before and after the 
alterations of 1888 and 1895, and I think that the buildings 
proposed by the defendant would occasion a nuisance to 
the occupants of the house as it exists, and to a house 
lighted, as to its first and ground floors, as the old house 
was both before and after the alterations. 

" The question then arises : On those findings of fact, is 
the plaintiff entitled to the relief that he claims 1 It has 
been argued that there has been such an alteration of his 
premises, both in 1888 and again still more conspicuously 
in 1895, as to prevent his acquisition of any right to light 
over the defendant's premises at all. That, I think, must 
depend upon the proper construction to be put upon Sec. 3 
of the Prescription Act, which refers to acquisition of rights 
of light taken in connection with the decision of the Courts 
in respect of the matter. It is said that, except with 
regard to the term necessary for the acquisition of the right, 
the Prescription Act did not alter the law as it existed at 
the time the Act was ptissed. I think that is probably 
true ; but if so, the Act shows what the law at that time 
was, so far as the Act purports to state anything in con- 
nection with it. I do not think that any distinction can be 
drawn between what, in the way of alteration, involves the 
loss of the right to light when once indefeasibly acquired. 
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and what is sufficient to prevent the acquisition of the right 
during the twenty years. I say that because it seems 
to me from the wording of Sec. 3 of the Act that the pro- 
vision which makes the right indefeasible expressly refers 
to the earlier part of the section which relates to the access 
of the light. It is upon that, I think, that the decisions of 
the Courts proceed with regard to the loss of the easement 
resulting from alterations of the dominant tenements ; the 
reasoning of those decisions is, I think, equally applicable 
to the question whether or no any right has been acquired 
during the cun-ency, or any right has been lost after the 
expiration, of the twenty years. I am confirmed in this 
view by the judgment of Bowen, L. J., in the case of Scott 
V. Fape (31 Ch. D., 654), in which the question of altera- 
tion was considered, but was considered in connection 
with alterations made after the right had been indefeasibly 
acquired. I do not think that the main decision in Scott v. 
Fape has been affected by the decision of the House of 
Lords in the case of Colls v. Home and Colonial Stores 
([1904] A. C, 179), so far as it relates to the question of 
loss of right by alteration of buildings. It seems to me 
that the question which has to be determined is, whether 
proof is necessary of identity of the window or aperture 
through which the light claimed has been admitted to the 
dominant building, or whether the true matter for in- 
vestigation is the identity of the light which has been so 
admitted. How far the complete alteration of the character 
and structure of a building may serve to prevent the 
acquisition of light, or the enjoyment of it after it has been 
indefeasibly acquired, is a matter which I think I need not 
consider here, because, although the plaintiff's premises 
have undoubtedly been considerably altered by his various 
improvements, the character of the building remains sub- 
stantially unchanged, and the use to which the light is put 
in the present case is to light a shop which has been in 
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existence from 1879 or 1880 up to the present time. But 
it has been argued that the question must be determined 
by consideration of whether the window is in the same 
vertical plane, and to what extent its position in the line 
of incidence of the light has been altered. In my opinion 
that is immaterial, provided that the light which is claimed 
is the same light that has been enjoyed for twenty years. 
I think the real test is, as I said before, identity of light, 
and not identity of apei-ture, or entrance for the light. If 
that is so, then in the present case the plaintiff is entitled 
to an injunction, because I have come to the conclusion 
that not only do the defendant's buildings occasion a 
nuisance to the plaintiff's premises as they exist at the 
present time, but that they would have caused a nuisance 
to the plaintiff's premises had they remained simply in the 
enjoyment of the amount of light which has been enjoyed 
throughout the term from 1880 upwards. I think that 
undoubtedly the interference with the light occasioned by 
the defendant's buildings would have amounted to a 
nuisance in 1880 or at any time since, and that seeoos to 
me to be conclusive of the case. Of course, having regard to 
the standard laid down in Colls v. Home and Colonial Stores, 
in many cases where lights have been altered it may be a 
matter of extreme difficulty to show that the interference 
is capable of legal remedy, having regard to the great 
difficulty of showing whether what is existing under the 
present conditions would have been a nuisance under the 
conditions formerly existing. In this case I am relieved 
from any real difficulty with regard to that, owing to the 
character of the obstruction, because it is a wall of very 
considerable height, built quite close to the plaintiff's 
buildings. I think, therefore, that the plaintiff succeeds, 
and that an injunction must be granted in the present 
case, and that the defendant must pay the costs of the 
action." 
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3. By advancement of a wall.— It has been held 

that the advancement of a wall in which ancient lights are 
situated will not lose the right of light, provided substantial 
portions of the old windows are incfuded in the new aper- 
tures, and the fact that a wall is moved back or advanced 
does not per se alter the right, although by either operation 
the right may be lost if, after the building has been moved, 
the light which formerly flowed into the old apertures 
cannot come in at the new. In the case of an alteration 
accurate evidence as to the position of the old lights should 
be preserved. Fowlers v. Walker (42 L. T., 356 ; 51 
L. J., Ch., 443); Scott v. Fape (31 Ch., 554 [1885]); Fen- 
darves v. Monro ([1892] 1 Ch., 611). 

We were engaged in Scott v. Fape, and need not give the 
decision of Mr. Justice North, as the case went to appeal, 
but we quote from the Times reports of 9th February 1 886. 

The case is very important. We therefore give in extenso 
the report, and advise its careful study. 

Court of Appeal — Cotton, Bo wen, and Fry, L.J J., 
Feb. 9, 1886. 

Easement— Ancient Lights— Rebuilding- Advancement of Wall. 

In Scott v. Fape (31 Ch., 554 [1885]) it was held that 
where an old building has been pulled down and a new one 
erected, an easement of ancient lights will be preserved if 
a substantial portion of the old windows is included in the 
new apertures, and the fact that a frontage wall is moved 
back or advanced does not per se alter the right, although 
by either operation the right may be lost if after the 
building has been moved the light which formerly flowed 
into the old apertures cannot come in at the new. 

Lord Justice Cotton in his judgment said " that, so 
far as regarded those windows of the plaintiff's new build- 
ing, which occupied a substantial portion of the space occu- 
pied by the former windows, it was wrong to say that the 
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plaintifi intended to abandon such rights as he formerly 
enjoyed in respect to such old windows, so long as a 
substantial portion of the old windows was included in the 
new apertures. Then with respect to the alteration of the 
line of frontage, which had been advanced forward so as 
not to correspond with the old frontage line, it had been 
contended that there had been so material an alteration by 
the plaintiff of the face of his building as not to preserve, 
but in effect to abandon, the easement enjoyed before the 
alteration. This was a question which depended upon the 
construction of Section 3 of the Prescription Act (2 <k 3 
Will. IV., cap. 71). The qttantum of light to which a man 
was entitled by prescription under the Act must depend 
upon the area of his windows and the distance they were 
from the servient buildings, and after the period of twenty 
years he got the statutory right to the access of light 
through that space of which he had been in the enjoyment 
for that period. The access of light depended upon the 
number of pencils of light coming to his windows directly 
or by refraction, and that right was not lost by the fact 
that a part only of the old windows was left in the new. The 
fact that the frontage wall was moved back or advanced 
did not per se alter the right, although by either operation 
the right might be lost if, after the building had been 
moved, the light which formerly flowed into the old aper- 
tures could not come in at the new. The structure might be 
something so entirely different, or the alteration of the 
frontage line — by moving it back for a distance of 100 
yards, for instance — might be such that practically and 
substantially no portion of the old light was enjoyed by 
the new windows. In his Lordship's opinion the question 
must be whether the alteration was of such a nature as 
to prevent the plaintiff from alleging that he was using 
through the new apertures the cone of light, or a substantial 
part of it, which reached the old windows. If that were 
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established, then, although the right must be claimed in 
respect of the building, it might be claimed in respect 
of the apertures in the new building which occupied 
substantially the place of those in the former building. 
Having regard in this case to the small advance in the line 
of frontage, though not small, having regard to the width 
of the lane in which the building was situated, the Court 
ought not to hold that a substantial portion of the old 
light did not flow through the new openings. In his 
opinion the decision of Mr. Justice North was right, and 
the appeal must be dismissed, with costs." 

Lords Justices Bowex and Fry also gave judgment 
to the same effect showing an intention to abandon the 
light. 

4. By removal of buildings. — The cases are Roberts 
V. Macord (1 Mood. & Rob. 230) and Potts v. Smith (6 L. R., 
Eq., 311). In the latter case. Vice -Chancel lor Malins said, 
" There can be no prescription for light and air over open 
ground, because the prescription for ancient light is a 
thing of limited extent." 

From these decisions the surveyor, therefore, may con- 
fidently advise his client (it would appear), if he is the 
dominant owner and has no buildings on his land, that he 
can have no claim to ancient light from the servient owner. 
Of course, if acting for the servient owner, he will advise 
him that he may put up any buildings on his land he may 
like, without fear of successful legal interference by the 
dominant owner. 

The law being thus clear that there can be no easement 
of light for garden purposes, nor for timber-yards or saw- 
pits, our reader will see the importance, where old 
buildings are removed, if he is acting for the dominant 
owner, to take care before their demolition (1) to have 
carefully prepared drawings showing the ancient lights ; 
(2) to take care that the new buildings are erected before 
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the expiry of the time after which they would cease to be 
ancient lights. 

5. By the occupation by the dominant owner of 
the servient owner's premises.— This is important; 

for, suppose the dominant owner to have windows over- 
looking the servient owner's premises, and which have 
enjoyed light for, say, sixteen years, and he takes on a 
yearly or other tenancy the servient owner's premises, the 
time will cease to run during all the time he holds the two 
premises in his occupation, the easement being suspended, 
and directly he surrenders the adjacent premises the ease- 
ment will be revived. This method of jeopardising the 
time necessary to acquire an ancient light may be serious. 

6. By ownership of both properties being in the 
same parties. — This is another period of estopping the 
running of the time, which is by purchasing the adjacent 
servient owner's premises. The law says, " Where the 
easement has been acquired, a subsequent union of the 
ownership of dominant and servient tenements does not 
extinguish the easement, but merely suspends it during all 
the time the union of ownership continues, the revival of 
the easement taking place on the severance." The case 
which we think is most important and is to be relied on is 
Simper v. Foley (2 J. & H., 535 [1862]. See also Ladyman 
V. Grave, L. R., 61 Ch., 763), where the dominant owner had 
an easement of light over some cottages for twenty years. 
The dominant owner was the tenant of the premises, and 
his landlord purchased the adjoining cottages in the year 
1837, and sold them in the year 1860, the ownership being 
united from 1837 until such sale in 1860. It was in this 
case held that the easement was suspended, and that it 
revived in 1860. (See as to this llyman v. Van den Bergh 
[1908], 1 Ch., 167.) 

Having treated very fully of how the right of light may 
be jeopardised, we have next to consider, in Table V., how 
it may be lost. 
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7. Enjojrment by consent or agreement (bee 
Sec. 3 of the Act, p. 12). — It is important to bear this in 
mind, for there are many cases in which parties are not 
sufficiently alive to the importance of not doing anything 
during the period of twenty years before action which can 
be construed as an admission in writing that the light is 
being enjoyed by the consent of the servient owner. The 
point is illustrated by the recent case of Hyman v. Van den 
Bergh ([1907] 2 Oh., 516 ; [1908] 1 Ch., 167, in Court of 
Appeal). The facts in that case were as follows : — C, who 
was the tenant of a cowshed, owned in fee simple by H, 
had in 1896 been in the actual enjoyment of the access of 
light over the adjacent land of V to the windows of the 
shed for more than nineteen years without any interrup- 
tion. In 1896, at the end of this period of enjoyment, 
V obstructed the windows. C at once removed the obstruc- 
tion, and the windows remained unobstructed until 1898, 
when W, the surveyor of V, by his instructions again 
obstructed the windows. C again removed the obstruc- 
tion, but, being under the erroneous impression that he 
was not entitled to an injunction to restrain the obstruc- 
tion, he interviewed W, who told him that V had again 
instructed him to obstruct the windows, and that he should 
do so unless C gave him some document which would pre- 
serve the rights of V. 

C thereupon (in January 1899) wrote a letter, ad- 
dressed only to W, saying, "I will give you one shilling 
per annum for the use of those eight lights you have 
boarded up in my cowshed." No answer was sent to this 
letter, but W had it stamped as an agi*eement, and in 
reliance on it V refrained from re-erecting the obstruction. 
The promised shilling was never paid. Payment of the 
arrears was demanded in June 1903 but not made. In 
July 1906 Y again obstructed the windows, and within a 
week H commenced an action against V for an injunction 
to restrain the obstruction. 
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Hdd, that the letter was a "consent or agreement 
expressly made or given " for the purpose of the enjoyment 
of the access and use of the light " by writing " within the 
meaning of Sec. 3 of the Act, and that as there had not 
been enjoyment, without such consent or agreement, for 
the twenty years next before the commencement of the 
action, H had not a right to the enjoyment of the light 
under the Act. The principle of Simp&r v. Foley (2 J. & H. 
535 [1862]), and Ladyman v. Grave (L. R. 6, Ch., 763 
[1871]), not extended so as to exclude, in the computation 
of the twenty years next before action, a period during 
which enjoyment has been by consent or agreement within 
Sec. 3 of the Act. 



Table V. 

How Easements of Ancient Lights may 
be extinguished. 

1. By AcQtriBsoBNCB m Obstbuction. 

2. By Agbbbmbnt bbtwbbn the Domikaitt and Sbbvibnt 

OWITBBS, OB EXFBBSS EeLEASB. 

3. By Abandonment. 

4. By Acts of Pabliament. 

We have shown how right to light and air is acquii-ed 
under the Act of 2 & 3 Will. IV., c. 71, but that Act is 
silent as to how that right may be extinguished ; we have, 
therefore, only the decisions of the Courts in specific cases 
to guide us. Latham, in his work, lays it down " that the 
modes of the loss of window-light correspond to its acquisi- 
tion." But this will not help us much when we have to 
consider item 3 in the above Table, for we shall find that 
a loss of ancient light may arise in less than twenty years, 
if, from the circumstances of the case, an intention to 
abandon can be shown, while in the case of the acquisition 
of light no intention of any kind operates. 
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The intention to abandon a right to light must be 
clearly established {Greenwood v. llomsey^ 33 Ch. D., 471). 

1. By acquiescence in obstruction.— Undoubtedly 
the easiest way for the servient owner to rid himself of 
that most objectionable position of having to give his neigh- 
bour light without fee or reward, is to block up the open- 
ing for twelve months. Now, should the dominant owner 
not discover this obstruction for twelve months, his ancient 
light is lost. It may be asked. Is it likely that an owner 
can have his windows obstructed for twelve months with- 
out his knowledge ? But we think our readers will see 
that this might easily happen, by the house being empty 
for that period, and the letting being intrusted to a negli- 
gent agent ; or being occupied by a tenant too careless to 
inform the owner, or, as sometimes happens, not being on 
friendly terms with the landlord, purposely omitting to 
mention the circumstance; and, lastly, by bribery or 
collusion (if undiscovered). 

Note. — The practical method of blocking out a window is, of 
course, known to all surveyors. The only point we need call atten- 
tion to is that the surveyor should take care that the obstruction 
he puts up is sufficiently large to really obstruct all light, and this 
obstruction should during the year be daily watched, and a record 
kept, as the dominant owner may contend the obstruction was not 
for one entire year, and in such cases it will be necessary to produce 
proof. 

2. By agreement between the dominant and 
servient owners, or express release.— This needs 

little explanation. The parties entitled, as they can create 
the right by express grant, so can they by express release 
get rid of the right. It would also appear that a mere 
agreement between the parties is equally binding. 

3. By abandonment. — This is more complicated. It 
would appear that to lose the light by blocking up the 
opening, the window must have been so blocked up that 
no light came through it for the period of twenty years. 
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Lord Ellenborough's dictum is still the law : " When a 
window has been shut up for twenty years the case stands 
as though it had never existed " {Lawrence v. Ohea, 3 Camp, 
514; 14 R. R. 830 [1814]). 

While you are, therefore, absolutely certain that such 
a window is abandoned, there are pitfalls in waiting as to 
some other supposed abandonments. 

In the case of Ligghis v. Inge (7 Bing., 682), it was 
held that where it could be collected from the circum- 
stances of the case that there was an intention to abandon 
the right, it was not at all necessary that twenty years 
need run. 

How difficult it must sometimes be to know the inten- 
tion ; and therefore how likely that the adjoining owner 
may be deceived, and consequently involved in litigation ! 

The celebrated case on this point, which was argued in 
the Court of King's Bench, is as follows {Moore v. Raw- 
son, 3 B. and 0. 336 ; 3 L. J., O. S., K. B., 32 [1824], and 
see Cook v. Bath, 6 Eq., 177) : — The plaintiff had a house, 
adjoining which was a shop which had ancient windows. 
Some seventeen years before the action, the occupier, who 
was also owner, pulled down the shop, and erected on the 
site a stable building with a blank wall, where formerly 
had been the wall with windows therein. Some long time 
after this, the defendant ei-ected a new building. The 
plaintiff then opened a window in his stable wall just where 
his ancient lights had been, and afterwards commenced the 
action against the defendant claiming these openings as 
ancient lights. 

The judgment was in favour of the defendant, Justice 
Littledale remarking, " In this case I think that the owner 
of the plaintiff's premises abandoned his right to the 
ancient lights by erecting the blank wall, instead of that 
in which the ancient windows were ; for he then indicated 
an intention never to resume that enjoyment of the light 
he once had. Under these circumstances, I think that 

E 
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the temporary disuse was a complete abandonment of the 
right." 

Next, we will consider the case where it was held that, 
although the windows were blocked up, there was not an 
intention to abandon {Stohoe v. Singers y 8 El. and Bl. 31 ; 
26 L. J., Q. B., 257 [1857]). The facts were as follows :— 
The plaintiff's predecessor was owner of a house in 
which there were ancient windows. He blocked them 
up; but the appearance of the premises was such that 
it was obvious to a spectator from without that there had 
formerly been windows, and it was disputed whether it 
would or would not appear that there were still windows 
there. Nineteen years after this, the defendant, having 
become owner of the adjoining land, showed an intention 
of building on it in a manner which would prevent the 
plaintiff from ever again opening the blocked-up windows. 
The plaintiff thereupon opened the windows in order to 
assert his right. The defendant erected a hoarding on his 
own land so as to obstruct these windows, and for this 
obstruction the action was brought. Baron Martin told 
the jury that, assuming the right had existed, the question 
would arise whether it had ceased. He explained at con- 
siderable length that there were various ways in which 
the right might be lost. He stated that the right might 
be lost by an abandonment, and that closing the windows 
with the intention of never opening them again would be 
an abandonment destroying the right, but closing them for 
a mere temporary purpose would not be so. He also stated 
that, though the person entitled to the right might not 
really have abandoned his right, yet, if he manifested such 
an appearance of having abandoned it as to induce the 
owner of the adjoining land to alter his position in the 
reasonable belief that the right was abandoned, there would 
be a preclusion as against him from ever claiming the right. 
The jury found for the plaintiff. A rule for a new trial 
was allowed, on the ground of misdirection, " in directing 
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the jury to find for the plaintiff, unless they were satisfied 
that the lights referred to in the evidence had been closed 
with the intention of never opening them again." But the 
Court of Queen's Bench discharged the rule, saying, " Tak- 
ing the whole summing-up together, it seems to us that the 
true points were left by the judge to the jury, and found 
for the plaintiff. We consider the jury to have found that 
the plaintiffs predecessor did not so close up his lights as 
to lead the defendant to incur expense or loss on the reason- 
able belief that they had been permanently abandoned, nor 
so as to manifest an intention of permanently abandoning 
the right of using them." 

It will be a good guide, if our readers are in doubt as 
to any case we may have to deal with, to see how far it is 
on ** all-fours" with the following j udgment of the Court, 
delivered by Chief Justice Denman in making a rule abso- 
lute for a new trial on the ground of misdirection by Baron 
Piatt, who, in a case of easement, had told the jury that a 
shorter period than twenty years would destroy a right : — 
" The learned judge appears to have proceeded on the 
ground that, as twenty years' user, in the absence of an 
express grant, would have been necessary for the acquisition 
of the right, so twenty years' cesser of the use, in the 
absence of any express release, was necessary for its loss ; 
but we apprehend that as an express release of the ease- 
ment would destroy it at any moment, so the cesser of use, 
coupled with any act clearly indicative of an intention to 
abandon the right, would have the same effect, without any 
reference to time. It is not so much the duration of the 
cesser as the nature of the act done by the grantee of the 
easement, or of the adverse act acquiesced in by him, and 
the intention in him which either the one or the other 
indicates, which are material for the consideration of the 
jury. The period of time is only material as one element 
from which the grantee's intention to retain or abandon 
his easement may be inferred against him ; and what period 

e2 
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may be sufficient in any particular case must depend upon 
all the accompanying circumstances." 

The case of Smith v. Baxt^ ([1900], 2 Ch., 138) is a 
useful guide to the modem trend of case law with regard 
to abandonment. The plaintiffs rebuilt their premises, 
but claimed an easement of ancient lights with respect to 
three windows of their new building which coincided with 
poi-tions of three in the previous one. Such coincident 
area had in the case of two of the windows been boarded 
up, the remaining window had been partially covered with 
shelving, but the latter allowed a substantial amount of 
the light to pass into the building. Held with regard to 
the first two windows that the right had been abandoned, 
but that the right had not been so abandoned with reference 
to the third window. The Court made a declaration of 
plaintiffs' right instead of granting an injunction on the 
undertaking of the defendants to submit plans to the 
plaintiffs, the latter having liberty to apply thereafter for 
an injunction. 

By Acts of Parliament. — The Legislature frequently 
passes Acts which extinguish all easements and provide for 
compensation in lieu thereof to persons who prove that 
they sustain loss thereby. So that where an Act of 
Pailiament sanctions the purchase of land by any public 
body or railway company, tfcc, for the purpose of erecting 
buildings, the only remedy for an adjoining o^ner who has 
a prescriptive right is to bring an action for damages. 

Where the Lands Clauses Act is inc6rporated in any 
such Act as the above mentioned, the persons acting under 
the Act need not purchase an easement, but may leave the 
injured party to seek compensation under Sec. 68 of the 
Lands Clauses Acts (Clark v. School Board for Londoti, 
L.R., 9 Ch., 120 [1875]). 

One point to remember in this method of procedure is, 
that it is not necessary to show any decrease in the saleable 
value. It is quite enough to show that the property is less 
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adapted for its former use, or that the business carried on 
has been damaged {Eagle v. Charing Cross Railway Com- 
pamj, L.R., 2 C. P. 638 [1867]). 

When any Act permits an obstruction to light, and an 
aggrieved party terminates his interest owing to such 
obstruction, the damages are not limited to the period of 
the interest, but he may include for cost of removal, for 
fixtures, and for increased rent. In Q. v. Foulter (20 
Q. B. D., 132 [1887]) the claimants held under a lease for 
seventeen years, but terminable by notice after three years, 
of which they took advantage when the premises were 
afiected by the Railway Company. Ileldy that claim was 
not limited to the three years, but that compensation was 
recoverable for cost of lease, increased rent, and fittings, <fec. 

In some eases it would appear that no easement need 
be proved. For it was held in Cowers Walk Schools 
{Trustees of) v. L. T, and, Southend Ry, Co, (24 Q. B. D., 
326 [1889]) that the plaintiffs were entitled, under the 
Railway Clauses Consolidation Act 1845, Sec. 16, to the 
same measure of compensation for their new windows as 
for the ones that had a prescriptive right, the reason 
being that the Company must pay for damage accrued 
which would have been illegal but for their statutory 
powers. 

It has also been held that an owner is entitled to 
recover compensation for injury to the value of his house 
due to the loss of inchoate rights {Barlow v. Boss, 
24 Q. B. D., 381 [1890]). 
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CHAPTER IV. 

Various Methods of Estimating Injury 

PROFESSOR KERR — AMBLER V, GORDON — THEORIES EXPOUNDED — ^NOT 
ACCEPTED BY THE COURTS — ESTIMATING INJURY — ^IMPORTANT 
CASES OP KINE V. JOLLY, COLLS V, HOME AND COLONIAL STORES 
LTD. — ANGLE OP FORTY-FIVE DEGREES — TABLE VI., MATTERS 
TO BE CONSIDERED IN ESTIMATING VALUE OP INJURY — ^INJUNC- 
TION AND DAMAGES — EFFECT OF GLAZED BRICKS — DIAGRAM OF 
OASES. 

We now approach the most difficult portion of our subject 
and it will be necessary to point out the various methods 
that have been adopted for ascertaining the exact damage, 
because a work of this kind could not be considered complete 
if it did not contain the more prominent methods suggested 
for arriving at mathematical accuracy. 

While, undoubtedly, our readers will be benefited by 
working out their calculatious, we are bound to tell them 
that none of the methods of calculating injury propounded 
by various people are accepted by the Courts, but each 
case must be decided upon its merits. 

Professor Kerr, speaking on the subject, after mention- 
ing that by his method you could affirm that the obscuration 
is so much per cent, of the light formerly enjoyed, goes on to 
say, " But I am afraid, after all, that this does not help 
you in the Courts of law. In the first place, they won't 
pay attention to mathematical calculations." 

The Courts consider each individual case, and in Theed 
v. Dehmham (2 Ch. D., 165 [1876]) the decision was based 
on the evidence that the low or under light was of ex- 
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ceptional value to the plaintiff, having, in fact, a different 
value from that which, in ordinary cases, it would have. 
If the Courts had recognised the mathematical calcula- 
tions, therefore, an injustice would have been done to the 
plaintiff; or, to put it more plainly, if mathematical 
calculation should be the guide, the judges were wrong 
in their decision. Clearly, however, the decision was in 
accordance with common-sense and justice. 

This case, in so far as it was decided on the point that 
the plaintiff was entitled to a special amount of light, may 
no longer stand. It may, however, be supported, we 
think, on the ground that under the particular circum- 
stances of the case the plaintiff had suffered an actionable 
nuisance. (See Ambhr v. Gordon [1905], 1 K. B., 417 ; 
posty p. 57.) 

The scheme propounded by Mr. Kerr for the measure- 
ment of lighting power is as follows : — A plan is made of 
the window, and, projecting from the centre thereof, a 
straight line, and from a distance aloug such line strike a 
quarter circle, which quarter circle will finish against the 
wall of the house ; he then divides this quarter circle, or 
quadrant, into four parts, stating as one of his reasons his 
desire to retain in his scheme the angle of forty-five degrees. 
We would here mention, to prevent any misapprehension, 
that this forty-five degrees is not recognised by the law ; 
and in another part of this book our readers will see that 
we have quoted the judge's dictum to this effect. 

These four parts are csMed—fronty this portion being 
directly in front of window ; the next to it being called the 
front-diagonal, the next to that the side-diagonal , and the 
next to that, which finishes against the wall, is called the 
side. The relative values of the lighting are given thus : — 

Front 61 

Front-diagonal 58 

Side-diagonal 53 

Side 18 
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But, haviDg obtained these values, it is necessary, by 
this system, to obtain the value of the perpendicular light ; 
and for this purpose a vertical section is next required and 
a quadrant formed, having its base line projected at right 
angles to the wall, at the height of the centre of the 
window. Again, this quadrant is divided into four parts, 
called, and having the relative value, as follows : — 

The Value of 
Lighting Power 

Vertical 6 

Vertical inclined 29J 

Horizontal inclined 47 J 

Horizontal 59 

Having, then, these figures, the next process is to 
multiply these values into the values shown on the pre- 
ceding list of plan values, and the result is the value of 
the hemisphere of lighting surface. 

To find the quantity of injury, it is only necessary to 
form a diagram and project thereon the obstruction. 

Only two points seem to require to be mentioned. The 
first is the small value of the "vertical." This is ex- 
plained to arise from the actual diminution of lighting 
surface comprised in this division, owing to the inclination 
of the vertical lines. The second is that the values men- 
tioned are the values of the central part of each division, 
and that the value has an increasing or diminishing quantity, 
according as it approaches either a division of a smaller or 
higher lighting value. 

We have pointed out the reasons why the Courts will 
not accept this method, although so ingenious and clever. 

Mr. Cox, barrister, published, in 1871, a second and 
revised edition of a work on this subject, with elaborate 
tables of calculations, showing the relative illuminating 
effects of every ten degrees of sky measured from the zenith ; 
the obscuration by obstacles of uniform angular width and 
height, worked out from five degrees of angular width and 
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five degrees of angular height, to ninety degrees of angular 
width and ninety degrees of angular height ; again, the 
obscuration by parts of structures five degrees in width, 
and a table of cosines worked to four places of decimals. 
It is well worthy of study, but, as in practice the system 
is not adopted, we make no further observation thereon. 

We have now given a short outline of the mathematical 
methods which have been suggested, and which have been 
rejected as being not practical. 

The true test of injury now would appear to resolve 
itself into the question as to whether the interference is 
. such as to constitute a nuisance. In considering whether 
an obstruction to ancient lights amounts to an actionable 
nuisance, the test is not whether so much light has been 
tAken as materially to lessen the enjoyment and use of the 
premises that its owner previously had, but whether so 
much is left as is enough for the comfortable use and 
enjoyment of the house according to the ordinary require- 
ments of mankind (Higgins v. Belts [1905], 2 Oh., 210). 

It has been thought that where a person had enjoyed 
a special amount of light for the twenty years, an abso- 
lute right to such a special amount of light would be 
acquired. The case of Ampler v. Gordon [1905], 1 K. B., 417, 
seems to show that such view is erroneous. There may be 
cases, however, where if a man had selected a house, or shop, 
or warehouse having a special amount of light, with the 
view of carrying on a trade or a profession which needed 
a special amount of light, the Court might still protect 
such special amount of light if the diminution of light 
amounted to a nuisance. It would, however, be necessary to 
prove specifically that the business was one requiring such 
a special amount of light, and that the servient owner knew 
this is a point which, it seems to us, may still be taken in a 
case having these characteristics ; but we do not advance 
this view with any degree of certainty. In giving judgment 
in Arribler v, Gordon, Bray, J., said : " The only fact, 
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Anibler v. Gordon. 
therefore, that I have to deal with is the use and enjoy- 
ment of the special light for twenty years. Does that give 
a right to it? Now this most important point was not 
decided in ColW Case ([1904] A. C, 179). It was much 
discussed, but as their Lordships came to the conclusion 
that there was no sufficient evidence of twenty years* user 
it became unnecessary to decide it. It is, however, referred 
to in Lord Davey's judgment, which is also the judgment of 
Lord Robertson, and is touched upon in Lord Lindley's ; 
but there is certainly nothing in either of these judgments 
which assists the plaintiflTs contention; on the contrary, 
the inclination of their opinion seems to be against it. 
There is a dictum in the judgment of Malins, V.C, in 
Lanfranchi v. Mackenzie (L. R., 4 Eq., 421, p. 430 
[1867]) distinctly opposed to the plaintiffs contention if 
knowledge is not to be assumed ; and Mr. Bankes was 
unable to point to any dictum in any case in his favour. 
The reasons of Malins, V.C, for thinking that no right 
could be gained in the absence of knowledge seem to me to 
be unanswerable. If the origin of the right to light is a 
supposed lost grant or covenant, as the cases seem to show, 
who would presume that the owner of the servient tene- 
ment intended to grant a special right beyond the ordinary 
right, where he was ignorant of the special user or enjoy- 
ment ? I am, however, prepared to ^o further, and to hold 
that even twenty years* enjoyment to the knowledge of the 
servient tenement will not give a larger right. I think 
the result of the judgments in Goiy Case ([1904] A. C, 179) 
is to show that the test of the right is whether the obstruc- 
tion complained of is a nuisance. If one turns to the 
nuisance cases, do we find any trace of a doctrine that a 
person in bad health or carrying on a delicate trade is 
entitled to more comfort or freedom from annoyance than 
ordinary people because for twenty years his neighbours 
have been aware of his state of health or the trade he was 
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Ambler v. Gordon, 
carrying on, and have left him undisturbed ? I am not 
aware of any decision which suggests it. Such a propo- 
sition sounds absurd. Again, I think in many of the 
judgments in Colls' Case ([1904] A. C, 179) and in other 
cases it is implied, if not expressed, that in measuring the 
quantum of light to which the owner of the dominant tene- 
ment is entitled the purpose for which he desires to use, or 
uses, the light should be disregarded, and does not either 
enlarge or diminish the easement which he has acquired. 
See especially the judgment of Lord Davey, where he says 
([1904] A. C, p. 203) : ** It is agreed on all hands that a 
man does not lose or restrict his right to light by non-user 
of his ancient lights, or by not using the full measure of 
light which the law permits. If the actual user is not the 
test where the use falls below the standard of what may 
reasonably be required for the ordinary uses of inhabitancy 
and business, why (it may be asked) should it be made a 
test where the use has been of a special or extraordinary 
character in excess of that standard ? So in Yates v. Jack 
(L. R., 1 Ch., 295 [1866]) Lord Cranworth rejects the argu- 
ment of the defendant that the plaintiflTs present business 
did not require a strong light, and for this business there 
remained a sufficient light. So, again, in Courtauld v. Legh 
(L. R., 4 Ex., 126 [1869]) it was held that the right was 
acquired, although for a part of the twenty years the house 
was uninhabited and unfit for habitation. It was well 
observed by Mr. Waugh in his argument for the defendant 
that the special user on which the claim is founded is a 
user on the dominant tenement, and not on the servient 
tenement. The servient tenement is not in any way 
affected by it. If the true doctrine be that which is 
laid down in Colls' Case ([1904] A. C, 179), that by 
twenty years' user all that is acquired is a right to pre- 
vent the defendant from building so as to interfere with 
the light previously enjoyed so materially as to amount 
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to a nuisance, I think it would not be logically con- 
sistent with this doctrine to hold that a larger right can 
be acquired. I think also that to introduce the element 
of the quantum of user would work inconvenience and 
introduce uncertainty. If the only right capable of 
being acquired be sufficient light for the ordinary uses of 
inhabitancy and business, the owner of the servient tene- 
ment knows his exact position ; he knows within reason- 
able limits how high he can raise his buildings, and 
whether during the twenty years it is worth his while to 
obstruct his neighbour's windows. If a right to special 
light be capable of acquisition without his knowledge, he 
cannot know his position ; and if he has notice of some 
special light being required for his neighbour's business, he 
cannot measure the extent with any exactitude. It seems 
to me altogether unreasonable to presume that any man 
would have made a grant of such an indefinite easement. 
On the whole I think both reason and authority compel me 
to decide this poiat against the plaintiff." 

House of Lords' Decision in the Case of Colls 
V. Home and Colonial Stores. 

The case of Colls v. Home and Colonial Stores ([1904] 
A.C. 179) was reversed in the House of Lords. The case is 
the first in which the true nature and extent of the easement 
of light has come up for discussion in the House of Lords, 
and we think that we should give a resume of some of the 
points which it seems to us the case has elucidated. The 
case is reported in [1904] A. C. 179, and 73 L. J., Ch.,'484, 
and is so important that we advise our readers to refer to 
the full reports which we give below. The case has also 
reversed the law as laid down by the Court of Appeal in 
Warren v. ^rot^n ([1902] 1 K. B. 15). 
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R^sum^ of some of the Points Decided. 

1. The owner of the dominant tenement is not entitled 
to have the full amount of light which has gained access 
to the tenement by the ancient windows during the previous 
twenty years maintained without substantial diminution 
unless such diminution amounts to a nuisance (see 4 infra), 

2. It is open to doubt whether a claim for a special 
amount of light for a special purpose can be sustained in 
law at all, and in any case it must be shown that such 
special amount has been enjoyed for twenty years for the 
special purpose and to the knowledge of the servient owner 
{Ambler v. Gordmi [1905], 1 K. B. 417, a7ite, p. 57). 

3. A person cannot by converting and using his house 
in a special way or for a special purpose, such as, e.g,, a 
photographic studio, throw a heavier burden on the servient 
tenement, except possibly in such cases as come under 2 
{supra) ; but since Ambler v. Gordon {ante) this point is very 
doubtful ; nor is the dominant owner deprived of his rights 
because he has only used a well-lighted room for a purpose 
which needed little light. 

4. The diminution of light necessary to support an action 
must be such that the diminution amounts to a nuisance. 
The fact that there is less light than before will not support 
the action, but there must be a substantial deprivation of 
light BO as to render the occupation of a dwelling-house 
uncomfortable according to the ordinary notions of mankind, 
or so as to interfere with the beneficial ttse and occupation 
of a shop or warehouse or other place of business. 

5. In considering whether the amount of light obstructed 
is a nuisance regard must be had to the light coming from 
other sources ; but it is a question whether in doing so lights 
other than ancient lights should be taken into considera- 
tion. 
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6. The question of nuisance is one of fact for the jury 
or judge, as the ca.se may be, and should be looked at 
broadly, having regard to all the circumstances. 

7. Damages in very many cases will be an adequate 
remedy without an injunction. 

The respondents were the lessees of a building in 
Worship Street, Shoreditch, in which they carried on their 
business. The appellant proposed to build on land on the 
opposite side of Worship Street (which was 41 feet wide), at 
No. 44, a building 42 feet high, which the respondents 
believed would obstruct their light, and they brought an 
action against the appellant for an injunction. The action 
was tried by Joyce, J., who found that the proposed building 
would not materially interfere with the access of light to 
any windows of the respondents except two windows on the 
ground floor. These windows were two out of ^ve windows 
facing Worship Street in a room used by the respondents 
as an office for clerks, 11 ft. 10 in. in height, 50 feet deep 
from the windows to the back of the room, and without 
any window at the back. It had been the practice to use 
electric light in the back part of the room, and practically 
it was necessary to do so even in the daytime. The proposed 
building would not affect the selling or letting value of the 
respondents' premises, and they would be still sufficiently 
lighted for all ordinary purposes of occupancy as a place of 
business. Joyce, J., dismissed the action with costs. This 
decision was reversed by the Court of Appeal (Vaughan 
Williams, Romer, and Cozens- Hardy, L.J J.), who granted an 
injunction to restrain the appellant from buildings© as to 
darken, injure, or obstruct any of the respondents' ancient 
lights or windows as they were enjoyed previously to the 
taking down of the building at 44 Worship Street, with an 
order to pull down all the building which had been so built 
as to darken, <kc. Between the decision of Joyce, J., and 
the decision of the Court of Appeal the appellant had put up 
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his proposed building. This appeal was twice argued : first, 
on May 15, 18, 19, 22, before the Earl of Halsbury, L.C., 
and Lords Shand, Davey, and Robertson ; and secondly, 
on December 8, 10, II, 1903, before the same noble and 
learned Lords, with the addition of Lords Macnaghten 
and Lindley. Lord Shand died before judgment was 
delivered. 

Earl of Halsbury, L.C. : My Lords, in this case, which Lord 
was tried before Joyce, J., the learned Judge gave judgment * ^ "^y 
for the defendant upon the ground that the plaintiffs had 
failed to prove any actionable wrong, although he found 
that the erection of the buildings of which the plaintiffs 
complained had appreciably diminished the light which the 
plaintiffs had previously enjoyed. The Court of Appeal, as 
I understand their judgment, thought this was wrong, and 
ordered a mandatory injunction to pull the premises down, 
so as to restore all the light that had been previously enjoyed. 
If this principle should be sanctioned by your Lordships, it 
would be for the first time that, in this House at all events, 
such a principle had been determined. I do not deny that 
authorities may be found for it, some of which have been 
cited at the Bar, but I do not think that the exact question 
which is now in debate has ever been brought before the 
House until now. The question may be very simply stated 
thus : After an enjoyment of light for twenty years, or, if 
the question arose before the Act, for such a period as would 
justify the presumption of a lost grant, would the owner of 
the tenement in respect of which such enjoyment had been 
possessed be entitled to all the light without any diminu- 
tion whatsoever at the end of such a period ? My Lords, 
if that were the law it would be very far-reaching in its 
consequences, and the application of it to its strict logical 
conclusion would render it almost impossible for towns to 
grow, and would formidably restrict the rights of people 
to utilise their own land. Strictly applied, it would 
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^ord undoubtedly prevent many buildings which have hitherto 

^ been admitted to be too far removed from others to be 
actionable. But if the broad proposition which underlies 
the judgment of the Court of Appeal be true, it is not a 
question of 45 degrees, but any appreciable diminution of 
light which has been enjoyed (that is to say, has existed 
uninterruptedly for twenty years) constitutes a right of 
action, and gives a right to the proprietor of a tenement 
that has had this enjoyment to prevent his neighbour 
building on his own land. My Lords, I do not think this 
is the law. The argument seems to me to rest upon a false 
analogy, as though the access to and enjoyment of light 
constituted a sort of proprietary right in the light itself. 
Light, like air, is the common property of all ; or, to speak 
more accurately, it is the common right of all to enjoy it, 
but it is the exclusive property of none. If the same 
proposition against which I am protesting could be main- 
tained in respect of air, the progressive building of any 
town would be impossible. The access of air is undoubtedly 
interfered with by the buildings which are being built 
every day round London. The difterence between the 
town and country is very appreciable to the dweller in 
cities when he goes to the open country, or to the top of a 
mountain, or even a small hill in the country ; but would 
the possessor for twenty years of a house on the edge of a 
town be at liberty to restrain his neighbour from building 
near him because he had enjoyed the free access of air 
without buildings near him for twenty years ? No doubt 
this is an extreme case, but it is one of the extreme cases 
which tries the principle. The truth is that though there 
were objections to ask a jury whether the enjoyment talis 
qualis was such that they might presume a lost grant when 
nobody supposed that such a grant was ever really made, 
yet it gave the opportunity of considering what was the 
extent of the supposed grant ; and if anything so extreme 
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as I have just supposed were claimed, no jurymen in their ^o^d 
senses would have affirmed such a grant. The statute upon 
which reliance is placed in this case illustrates the danger 
of attempting to put a principle of law into the iron frame- 
work of a statute. The statute literally construed by the 
use of the words " the light " would mean all the light which 
for twenty years has existed in the surroundings of the 
tenement which has enjoyed it; yet, singularly enough, 
there has been a complete uniformity of decision upon the 
construction of the statute that it has made no difference 
in the right conferred, but it is only concerned with the 
mode of proof. But though I quite concur with this con- 
struction, which is supported by an overwhelming body 
of authority, yet I cannot but think the language of the 
statute has led to some of the decisions which your Lord- 
ships are now called upon to review. Certainly in the 
older decisions which have been brought to your Lordships' 
notice in Mr. Bray's very able argument, the proposition 
which, as I have said, underlies the judgment now under 
appeal finds no place. 

Lord Hardwicke, long ago, in 1752 (Fishmongers^ Co. v. 
East India Co.), dealing with this very question, the alleged 
obstruction to light, laid down what I believe to be law 
to-day. " It is not sufficient," he said, " to say that it will 
alter the plaintiffs' lights, for then no vacant piece of 
ground could be built on in the city, and here there will 
be seventeen feet distance, and the law says it must be so 
near as to be a nuisance." 

Lord Oranworth, in Clarke v. Clark (1 Ch. 16), adopted 
the same test, and his observation, though a subsequent 
decision of his seemed to throw doubt upon it, has received 
the assent of some of the most learned judges who ever sat 
upon the English Bench. I think that the whole subject has 
been confused by certain decisions which were dependent on 
the facts proved, and were incautiously reported as laying 

p 
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Lord down principles of law, when they were in my view only 

Halsbury intended to be findings of fact in that particular case. At all 
events I am prepared to hold that the test given by Lord 
Hardwicke is the true one, and I do not think a better 
example could be found than the present case to show to what 
extravagant results the other theory leads. The owner of 
a tenement on one side of a street forty feet wide seeks to 
restrain his opposite neighbour from erecting a room which, 
when erected, will not then be of the same height as the 
house belonging to the complaining neighbour, and the 
only plausible ground on which the complaint rests is that 
On the ground floor he has a room not built in the ordinary 
way of rooms in an ordinary dwelling-house, but built so 
that one long room goes through the whole width of the 
house to a back wall, a room which has no window at the 
back or sides, and which was therefore at the back of it 
too dark for some purposes without the use of an artificial 
light even before the building on the other side of the 
street was erected. I think that no tribunal ought to find 
as a fact that the building is a nuisance, and, altogether 
apart from the inappropriateness of the remedy by injunc- 
tion, I am of opinion that the plaintiffs have no cause of 
action against the defendant. The test of the right is, I 
think, whether the obstruction complained of is a nuisance, 
and, as it appears to me, the value of the test makes the 
amount of right acquired depend upon the surroundings 
and circumstances of light coming from other sources, as well 
as the question of the proximity of the premises complained 
of. What may be called the uncertainty of the test may 
also be described as its elasticity. A dweller in towns 
cannot expect to ha\'e as pure air, as free from smoke, smell 
and noise, as if he lived in the country and distant from 
other dwellings, and yet an access of smoke, smell, and noise 
may give a cause of action ; but in each of such cases it 
becomes a question of degree, and the question is in each 
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case, whether it amounts to a nuisance which will give a Lord 
right of action. My Lords, I have not thought it nec«s- ^alsbury 
sary to enter into a discussion of the authorities, because I 
think it has been most carefully and accurately done by 
Wright, J., in Warren v. Brown. Of course, my Lords, it 
must be taken that the foundation of this judgment rests 
upon the finding of fact by Joyce, J., that the buildings of 
the defendant had not so materially interfered with the 
light previously enjoyed by the plaintiffs as to amount to a 
nuisance. It follows that, in my judgment, the case of 
Warren v. Brown was rightly decided by Wright, J., and 
ought to have been affirmed by the Court of Appeal. It 
was, however, reversed in accordance with the same views 
which guided that Court in the case now under review. 

For the reasons I have given I have to move your 
Lordships that the judgment of the Court of Appeal be 
reversed, and the judgment of Joyce, J., restored, and that 
the respondents do pay to the appellant the costs both here 
and below. 

Lord Macnaghten : My Lords, the right of a person Lord Mac- 
who is owner or occupier of a building with windows, Ji^^hten 
privileged as ancient lights, in regard to the protection of 
the light coming to those windows, is a purely legal right. 
It is an easement belonging to the class known as negative 
easements. It is nothing more or less than the right to 
prevent the owner or occupier of an adjoining tenement 
from building or placing on his own land anything which has 
the effect of illegally obstructing or obscuring the light of the 
dominant tenement. This right in early times was vindicated 
by an action on the case for nuisance — BaterCs Case 
(9 Rep., 54a) — in which damages might be recovered and 
judgment had for removal or abatement of the nuisance. 
In Aldred^s Case (9 Coke's Rep.: 57) Lord Coke says that 
an action lies for nuisance done to light as one of the three 
essential requisites of habitation. "An action lies," he 

v2 
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Lord Mao- says, " for hindrance of the light, for the ancient form of 
naghten ^^^ action was significant : 8C, quod mesauagiimb horridd 
tenebritate ohscuratum fuit" It was not every diminution 
of light that would support such an action. The form of 
the action itself shows that. In later times, when an 
action for the protection of ancient lights came to be 
regarded rather as an action for disturbance of an easement 
than an action grounded on nuisance — ^as an action to 
prevent the infringement of a right rather than an action 
to redress a wrong — the necessity of showing the gravity of 
the injury complained of was not so obviously apparent. 
Still the principle was the same, and it must always be the 
same. " It is not sufficient," as Lord Hardwicke observed 
in Fishmongers' Co, v. East India Co, (1 Dick., 163), "to 
say it will alter the plaintiflQs' lights. The law says it must 
be so near as to be a nuisance." Probably the most satis- 
factory statement of the rule to be applied in all cases of 
ancient lights is to be found in Back v. Stacey (2 0. <k P., 
465 ; 31 R. R., 679 [1826]) and Parker v. Smith (5 0. k P., 
438 ; 38 R. R., 828 [1832]). Back v. Stacey (2 C. & P., 
465 ; 31 R. R., 679 [1826]) was an issue directed by the 
Lord Chancellor to try two questions: (1) whether the 
ancient lights of the plaintiff in his dwelling-house in 
Norwich had been " illegally " obstructed by a building of 
the defendant ; and (2) if so, what damage the plaintiff had 
sustained in respect of the injury. So that if the jury had 
found that the obstruction complained of was an illegal 
obstruction the damages would have gone to the whole of 
the injury, and not merely to the loss sustained up to the 
date of the writ. It was contended there that, as it was 
evident that the quantity of light previously enjoyed 
had been diminished, the plaintiff was at any rate en- 
titled to a verdict on the first issue, any obstruction of 
ancient lights being illegal. But according to the report, 
" Chief Justice Best told the jury, who had viewed the 
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premises, that they were to judge rather from their own Lord Mac- 
ocular observation than from the testimony of any wit- °*^ ° 
nesses, however respectable, of the degree of diminution 
which the plaintiff's ancient lights had undergone. It was 
not sufficient to constitute an illegal obstruction that the 
plaintiff had, in fact, less light than before, nor that his 
warehouse, the part of his house principally affected, could 
not be used for all purposes to which it might otherwise 
have been applied. In order to give a right of action, and 
sustain the issue, there must be a substantial privation of 
light, sufficient to render the occupation of the house un- 
comfortable, and to prevent the plaintiff from carrying on 
his accustomed business (that of a grocer) on the premises 
as beneficially as he had formerly done. His Lordship added 
that it might be difficult to draw the line, but the jury must 
distinguish between a partial inconvenience and a real injury 
to the plaintiff in the enjoyment of the premises. Back 
V. Stacey (2 C. & P., 465 ; 31 R. R., 679) was determined 
in 1826. Parker v. Smith (5 C. & P., 438 ; 38 R. R., 828) 
was heard during the sittings after Michaelmas Term, 1832. 
It is, I think, the earliest reported case dealing with the 
question of light after the passing of the Prescription Act, 
which came into operation on the first day of Michaelmas 
Term, 1832. It was tried before Tindal, O.J. The 
marginal note states accurately, I think, the effect of the 
decision in these words: "That diminution of light and 
air which the law recognises as the ground of an 
action against a party who builds near another's premises 
is such as really makes them to a sensible degree less 
fit for the purposes of business or occupation." It does 
not seem to have been suggested either by the counsel or 
the judge that the Prescription Act had made the slightest 
alteration in the nature of the right to light or the principle 
on which the question of an alleged infringement of that 
right ought to be determined. To these two cases I would 
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liord Mac- only add the case of WeUs v. Ody (7 C. & P., 410 [1836]), 
^^^*®° before Parke, B., in 1836. In his charge to the jury the 
learned judge said that he entirely adopted the law as laid 
down by Tindal, C. J., in Parker v. Smith (5 0. & P., 438 ; 
38 R. R., 828). And then, after reading a passage 
from Parker v. SmUh (5 C. & P., 438; 38 R. R., 
828), he concluded his address to the jury by saying: 
" The question, therefore, which I shall leave to you is 
whether the effect of the defendants' building is to 
diminish the light and air so as sensibly to affect the occu- 
pation of the plaintiff's premises, and make them less fit 
for occupation." So much for the right at law. Courts of 
Equity had no original jurisdiction in the matter. Their 
province was simply to grant an injunction in aid of the 
legal right where there was danger of irreparable mischief, 
or where an injunction was required to prevent multiplicity 
of actions. Under Lord Cairns' Act (21 & 22 Vict., c. 27) 
the Court was empowered, in all cases in which it had 
jurisdiction to entertain an application for an injunction 
against the commission or continuance of any wrongful 
act, to award damages to the party injured, either in addi- 
tion to or in substitution for such injunction. The Act 
commonly known as Sir John Rolfs Act (25 & 26 Vict., 
c. 42) provided that in all cases in which any relief or 
remedy within the jurisdiction of the Court of Chancery 
was sought, whether the title to such relief or remedy was 
or was not incident to or dependent upon a legal right, 
every question of law or fact cognisable in a Court of 
Common Law on the determination of which the title to 
such relief or remedy depended, should be determined by or 
before the same Court. These Acts are superseded by the 
Judicature Act, and now the High Court has all the jtiris- 
diction of the Court of Chancery and of the several Courts 
of law. But still, so far as the right in question is a legal 
right, the Court in the exercise of -its jurisdiction mii^t be 
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guided by the principles established at law. And those Lord Mac- 
principles, in my opinion, are still to be found most clearly naghten 
and most concisely exhibited in the cases before Best, C.J., 
and Tindal, C.J., to which I have already refeiTed. Al- 
though the question thus stated appears tolerably simple, 
it cannot be disputed that the reported cases on questions 
of light in recent times are not altogether consistent. 
There seem to be two divergent views, neither of which, I 
think, is absolutely accurate. The extreme view on one 
side is that the right which is acquired by so-called statu- 
tory prescription is a right to a continuance of the whole 
or substantially the whole quantity of light which has 
come to the windows during a period of twenty years. 
This view is conspicuous in Calcraft v. Thompson (15 W. R., 
387 [1867]),. before Lord Ohehnsford, L.C., and in Scott 
v. Pope (31 Ch. D., 571 [1886]), where Cotton, L.J., 
speaks of a " cone of light," and Bowen, L. J., of a " specific 
quantity of light " as a measure of the plaintiff's right. 
The extreme view on the other side is that the right is 
limited to a sufficient quantity of light for ordinary pur- 
poses. I think this divergence of view comes from a differ- 
ence of opinion, consciously or unconsciously entertained, 
as to the meaning and effect of the Prescription Act (2 & 3 
Will. 4, c. 71), and, if I am not mistaken, it may be traced 
to certain expressions, not perhaps sufficiently guarded, 
which are to be found in judgments delivered in this House 
in the case of Tabling v. Jones (11 H. L. C, 290 [1865]). 
In that case Lord Westbury, Lord Cranworth, and Lord 
Chelmsford all assume that a period of twenty years' enjoy- 
ment of the access and use of light to a building creates an 
absolute and indefeasible right immediately on the expira- 
tion of the period of twenty years. No doubt Sec. 3 says so 
in terms, but Sec. 4 must be read in connection with Sec. 3 ; 
and if the two sections are read together, it will be seen 
that the period is not a period in gross, but a period next 
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Lord Mac- before some suit or action wherein the claim or matter to 
°*8 ^^ which such period may relate shall have been or shall be 
brought into question. Unless and until the claim or matter 
is thus brought into question, no absolute or indefeasible 
right can arise under the Act. There is what has been 
described as an inchoate right. The owner of the dominant 
tenement after twenty years' uninterrupted enjoyment is 
in a position to avail himself of the Act if his claim is 
brought into question. But in the meantime, however 
long the enjoyment may have been, his right is just the 
same, and the origin of his right is just the same as if the 
Act had never been passed. No title is as yet acquired 
under the Act. This point seems to have been much dis- 
cussed shortly after the Act was passed. It was finally 
settled in a series of cases at common law, beginning, I 
think, with Wright v. Williams (1 M. & W., 77 [1836] ; 
46 R. R., 265), and including Richards v. Fry (7 Ad. & E., 
698 [1838] ; 45 R. R., 816) and Cooper v. Hubhivck (12 0. B. 
[N. S.], 456 [1862]), in which there is an interesting 
controversy between Willes, J., and Williams, L.J., on 
the question whether the twenty years' uninterrupted 
enjoyment under the third section is the period of twenty 
years before any suit or action, or twenty years before each 
suit or action in which the point may from time to time 
arise. The former construction, in which Erie, O.J., and 
Byles, J., concurred with Willes, J., eventually prevailed. 
The question is of little or no practical importance. But 
the construction established by the series of decisions to 
which I have referred, in accordance with the express 
language of the statute, goes, I think, a long way to show 
that the view taken by James, L.J., Mellish, L.J., and 
Lord Selborne as to the effect of the Act is absolutely 
correct, and that the qualification suggested by Bowen, 
L.J., in Scott V. Pape (31 Ch. D., 571) is not well founded. 
It certainly would be strange if the Court had been com- 
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pelled to hold that the Prescription Act confers on a person Lord Mac- 
whose right is questionable at least to this extent, that 
it has been actually brought into question, a higher and 
a larger right than that possessed by a person whose pre- 
scriptive claim to the enjoyment of light is so clear as to be 
beyond all question. The Act neither enlarges the right 
of the dominant tenement nor adds to the burthen of the 
servient tenement. Its effect is simply this: when the 
access and use of the light have been enjoyed for the full 
period which before the Act was supposed to be sufficient 
to support a prescriptive claim, and the right is then 
brought into question, it avoids and extinguishes every 
adverse plea not founded upon an agreement or consent in 
writing. Now, if this be so, it seems to me, in accordance 
with the opinion expressed by James, L.J., and Brett, L.J.^ 
in Ecclesiastical Commissioners v. Kino (14 Ch. D., 213 
[1880]), and by many other judges, that the direction given 
by Best, C.J., in Back v. Stacey (2 C. & P., 465 ; 31 R. K, 
679) is the direction which a Court exercising the functions 
of both judge and jury ought to keep steadily in view. My 
Lords, having come to this conclusion, I do not propose to 
trouble your Lordships with any comments upon the mass 
of cases by which, in comparatively modem times, the 
question has been elucidated or obscured. It is enough, I 
think, to refer to what was said in Kdk v. Pearson (L. E,., 
6 Ch., 809 [1871]), City of London Brewery Co. v. Tennant 
(L. E,., 9 Ch., 212 [1878]), &nd Ecclesiastical Com/missioners 
V. Kino (14 Ch. D., 213 [1880]). Speaking for myself, 
I doubt very much whether it is a profitable task to re- 
try actions which depend simply on questions of fact, or 
to review and endeavour to reconcile or distinguish a 
number of cases that naturally enough contain some state- 
ments which, taken by themselves and apart from the con- 
text, may seem to be contradictory, but which must all 
proceed upon the same principle. It would only be ianother 
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ht *^' link in the embarrassing chain of authority, or, if I may 
venture to say so, only another handful of dust to be cast 
into one scale or the other when the claims of opposing 
litigants come to be weighed in the balance. I think there 
is much good sense in the observations of Brett, L.J., 
in Ecclesiastical Commissi&aers v. Kino (14 Ch. D., 213 
[1880]). " To my mind," said his Lordship, " the taking of 
some expression of a judge used in deciding a question of 
fact as to his own view of some one fact being material on 
a particular occasion as laying down a rule of conduct for 
other judges in considering a similar state of facts in another 
case is a false mode of treating authority. It appears to 
me that the view of a learned judge in a particular case as 
to the value of a particular piece of evidence is of no use to 
other judges who have to determine a similar question of 
fact in other cases where there may be many different 
circumstances to be taken into consideration." If I may 
trespass for a few minutes longer on your Lordships' 
attention, I would rather spend the time in making one or 
two practical suggestions. I do not put them forward as 
carrying any authority. But they may possibly be of use 
to those who have to try such questions as this, if and so 
far as they appear to be consistent with good sense. It 
will be observed that in Ba>ck v. Stacey (2 0. & P., 465 ; 
31 R. R., 679) the learned judge told the jury who had 
viewed the premises that they were to judge rather from 
their own ocular observation than from the testimony of 
any witnesses, however respectable, of the degree of dimi- 
nution which the plaintiff's ancient light had undergone. 
Now a judge who exercises the functions of both judge and 
jury cannot be expected to view the premises himself, even 
if he considers himself an expert in such matters. But I 
have often wondered why the Court does not more frequently 
avail itself of the power of calling in a competent adviser to 
report to the Court upon the question. There are plenty of 
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experienced surveyors accustomed to deal with large pro- Lord Mac- 
perties in London who might be trusted to make a per- Jiaghten 
fectly fair and impartial report, subject, of course, to 
examination in Court if required. I am not in the least 
surprised that the plaintiffs in the present case objected to 
a report from a disinterested surveyor, but in my opinion 
the Court ought to have obtained such a report for its own 
guidance. Then with regard to giving damages in addition 
to or substitution for an injunction, that, no doubt, is a 
delicate matter. It is a matter for the discretion of the 
Court, and the discretion is a judicial discretion. It has 
been said that an injunction ought to be granted when 
substantial damages would be given at law. I have some 
difficulty in following out this rule. I observe that in 
some cases juries have been directed to give Is. damages as 
a notice to the defendant to remove the obstruction com- 
plained of. And then, if the obstruction was not removed, 
in a subsequent action the damages were largely increased. 
In others a substantial sum has been awarded, to be reduced 
to nominal damages on removal of the obstruction. But 
the recovery of damages, whatever the amount may be, 
indicates a violation of right, and in former times, unless 
there were something special in the case, would have 
entitled the plaintiff as of course to an injunction in equity. 
I rather doubt whether the amount of the damages which 
may be supposed to be recoverable at law affords a satis- 
factory test. In some cases, of course, an injunction is 
necessary — if, for instance, the injury cannot fairly be 
compensated by money ; if the defendant has acted in a 
high-handed manner ; if he has endeavoured to steal a 
march upon the plaintiff or to evade the jurisdiction of the 
Court. In all these cases an injunction is necessary in 
order to do justice to the plaintiff and as a warning to 
others. But if there is really a question as to whether the 
obstruction is legal or not, and if the defendant has acted 
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Lord Mac- fairly and not in an unneighbourly spirit, I am disposed to 
nag en ^}^jj]g^ jjl^a^ the Court ought to incline to damages rather 
than to an injunction. It is quite true that a man ought 
not to be compelled to part with his property against his 
will, or to have the value of his property diminished, with- 
out an Act of Parliament. On the other hand, the Court 
ought to be very careful not to allow an action for the 
protection of ancient lights to be used as a means of 
extorting money. Often a person who is engaged in a 
large building scheme has to pay money right and left in 
order to avoid litigation, which will put him to even 
greater expense by delaying his proceedings. As far as my 
own experience goes, there is quite as much oppression on 
the part of those who invoke the assistance of the Court to 
protect some ancient lights, which they have never before 
considered of any great value, as there is on the part of 
those who are improving the neighbourhood by the erection 
of buildings that must necessarily to some extent interfere 
with the light of adjoining premises. The common form 
of injunction which has been in use since the case of Tates 
v. Jack (L. R., 1 Ch., 295 [1866]) is not, I think, altogether 
free from objection. I think it would be better that the 
order, when expressed in general terms, should restrain the 
defendant from erecting any Wilding so as to cause a 
nuisance or Ulegal obstruction to the plaintiflfs ancient 
windows, as the same existed previously to the taking 
down of the house which formerly stood on the site of the 
defendants' new building. If the action is brought to a 
hearing before the defendant's new buildings are com- 
pleted, and there seems to be good ground for the plaintiff's 
apprehension, an order, I think, might be conveniently 
made in that form, with costs up to the hearing, and 
liberty to the plaintiff within a fixed time after completion 
to apply for further relief by way of mandatory injunction 
or damages, as he may be advised. 
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With the present case I may deal very briefly. It Lord Mac- 
cannot be disputed that some diminution of light is caused °*g"*®° 
by the defendants' buildings ; but, such as it is, I think it is 
exactly what Best, C.J., described as partial inconvenience 
rather than serious injury. I am satisfied that if the case 
had been tried at law, before the question was so much 
embarrassed by the multiplicity of decisions, no jury 
would have given any damages. Perhaps I ought to add a 
word about Warrm v. Brovm ([1900] 2 Q. B., 722 ; C. A.) 
([1902] 1 K. B., 15), which is referred to in both the judg- 
ments below. I cannot say that that case is quite satis- 
factory to my mind either as dealt with in the Court of 
first instance or in the Court of Appeal. In the Court of 
first instance the learned judge who tried the case found a 
special verdict which is not very easy to understajid. The 
room in which the light has been materially diminished 
" in its present state is," he says, " better lighted than the 
ground-floor front rooms in many of the principal streets." 
I do not see what bearing that fact had on the question at 
issue. Then, instead of keeping in view the direction 
which judges over and over again have said ought to be 
kept in view, the learned judge embarks on an inquiry to 
determine which of two extreme views is correct. I doubt 
whether either the one or the other can be accepted as a 
safe guide without qualification. The Court of Appeal, in 
their turn, instead of dealing with the facts of the case 
before them, combat a particular view which, rightly or 
wrongly, they attribute to Wright, J. I do not think 
Warren v. Brown ([1900], 2 Q, B., 722) ; ([1902] 1 K. B., 
15) helps one much. I think the appeal ought to be allowed 
with costs here and below. 

Lord Davey : My Lords, I am of opinion that the ^^^^ 
finding of the learned judge who tried this action as to the *^®^ 
facts of this case is borne out by the evidence, and I accept 
his finding as the basis of my judgment. After describing 
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Lord the dimensions of the room on the ground floor of the 

*^®y plaintiffs' premises which is used as an office, Joyce, J., 
says : "It is, I think, the result of the evidence that it has 
ordinarily, if not always, been the practice to make use of 
the electric light in the back part of the room, and a most 
extraordinary amount of light from the windows in Worship 
Street would be required to enable the use of the electric 
light in the back part of the room to be dispensed with 
even on ordinary days. Practically, I think it may be 
taken that the use of electric light or some other artificial 
light is now and must always be necessary in order to light 
the back part of the room even in the daytime. There is 
no evidence to show that such an extraordinary amount of 
light has been enjoyed or acquired for anything like the 
period of twenty years. Probably the ground-floor rooms 
were reconstructed or rearranged as they now are within 
quite a recent period." And the learned judge sums up his 
finding in these words : " Apart from any question with 
respect to the back part of the plaintiffs' premises and to 
the extraordinary light required if it be possible to be 
obtained so far back in the absence of illumination by 
electric light, the plaintiffs' premises would still, in my 
opinion, after the erection of the defendant's building, be 
well and sufficiently lighted for all ordinary purposes of 
occupancy as a place of business. For all ordinary days 
they have amply sufficient light — at present they have 
abundance of light, and are, in my opinion, unusually well 
lighted. If, as it is contended on behalf of the plaintiffs, 
they are entitled to the full amount of light now enjoyed 
without appreciable diminution, the plaintiffs would have a 
good cause of action upon the erection of the defendant's 
building, though- it might perhaps be doubted whether the 
diminution that would be caused by the defendant's building 
if and when erected is sufficiently serious to entitle the 
plaintiffs to an injunction." On these findings the learned 
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judge, following the judgment of Wright, J., in Warren v. Lord 
Broum ([1900] 2 Q. B., 722), which had not then been ^*^®y 
reversed by the Court of Appeal, held that the action failed 
and must be dismissed. The Court of Appeal reversed this 
judgment. The legal grounds of their judgment are con- 
tained in a single sentence. " If ancient lights," says 
Cozens- Hardy, L. J., " are interfered with substantially, and 
real damage thereby ensues to tenant or owner, then that 
tenant or owner is entitled to relief." By the expression 
"interfered with substantially" I understand the Lord 
Justice to mean if the amount of light having access to the 
premises by means of the ancient lights is substantially 
diminished. 

This proposition appears to me to assume or imply that 
the owner of the dominant tenement is entitled to have the 
full amount of light which has gained access to the tene- 
ment by the ancient windows during the previous twenty 
years maintained without substantial diminution. The 
" real damage " may be occasioned by an alteration in the 
internal structure of the dominant tenement which has 
been made within the period of twenty years, or its adapta- 
tion within that period to some special use for which an 
extraordinary amount of light is required ; but, neverthe- 
less, if the proposition be sound, the owner or occupier of 
the tenement is entitled to be protected in the enjoyment 
of the light required for his altered premises or for the 
special use to which he has put them. In perfect con- 
sisibency with this view of the law, Vaughan Williams, L.J., 
expressed a doubt whether the rule of 45 degrees can any 
longer be applied even as a rough measure. The question 
for your Lordships to determine is whether this view of the 
law is correct, or, in other words, what is the true nature 
and extent in English law of the easement of light. It 
must bfi regretfully admitted that the numerous decisions 
on this subject in the Courts are not easily reconcilable, 
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Lord and are not infrequently contradictory. No judgment of 

*^®^ this House has been referred to, except that in the case of 
Tapling v. Jon^es (11 H. L. C, 290), the decision in which 
does not directly affect the point now before your Lordships. 
I do not propose to travel through the long catena of autho- 
rities. They were copiously referred to at the Bar, and the 
principal cases are stated and carefully analysed in the 
judgment of Wright, J., in Warren v. Brown ([1900] 2 Q. B., 
722). 

My Lords, you will find that in the earliest authorities 
this obscuration of light to a tenement having ancient 
lights is dealt with on the footing of a nuisance. In 
Ald/re^B Case (9 Coke's Rep. : 57) the " hindrance of light " 
is treated in the same category as the nuisance of fouling 
the air by pigsties. In Fishmongers^ Co. v. East India Go. 
(1 Dick., 163) Lord Hardwicke said : "As to the question 
whether the plaintiffs* messuage is an ancient building so 
as to entitle them to the right of their lights, and whether 
the plaintiffs' lights will be darkened, I will not determine 
it here, for if it clearly appeared that what the defendants 
are doing is what the law considers as a nuisance, I would 
put it in a way to be tried. But I am of opinion that it is not 
a nuisance contrary to law, for it is not sufficient to say it 
will alter the plaintiffs' lights, for then no vacant piece of 
ground could be built on in the City, and here there will 
be seventeen feet distance, and the law says it must be 
so near as to be a nuisance. It is true the value of the 
plaintiffs' house may be reduced by rendering the prospect 
less pleasant, but that is no reason to hinder a man from 
building on his own ground." Consistent with this view 
is the direction of Best, C.J., to the jury in the case of 
Back V. Stacey (2 C. & P , 465 ; 31 R. R., 679), which is 
not necessary for me to quote at length. In Clarke v. 
Clark (L. R., 1 Ch., 16) Lord Cranworth stated the ques- 
tion thus : " Whether the obstruction is such as to deprive 
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the party of such a supply of light as he might reasonably ^^^^ 
calculate on enjoying." After saying that the plaintiflf's 
rooms were rendered less cheerful, he adds : " But I cannot 
think that this is such an obstruction of light as to amount 
to a nuisance. What the plaintiff is bound to show is that 
the buildings cause such an obstruction of light as to inter- 
fere with the ordinary occupations of life. In Robson v. 
Whittingham (442 L. R., 1 Ch., [1866]), decided in the 
following year, Knight Bruce and Turner, L.J J., ex- 
pressed themselves as entirely satisfied with Lord Cran- 
worth's judgment, and Turner, L.J., accentuated his 
approval by saying that he thought this class of cases had 
been carried too far before the decision in Cla/rke v. Clark 
(L. R., 1 Ch., 16) was pronounced. Nothing that I can 
say will add to the respect and authority which the 
opinions of those two learned and experienced judges must 
command with your Lordships. It has been thought that 
the third section of the Prescription Act (2 & 3 Will. 4, 
c. 71) altered substantially the previously existing law as 
to ancient lights, and had the effect of conferring on the 
owner of the dominant tenement, by twenty years* enjoy- 
ment, an absolute and indefeasible right to the fuU amount 
of the light enjoyed during that period. And it must be 
admitted that the language of the section lends some 
plausibility to that opinion. It is, however, not consistent 
with the language of Lord Cranworth in Cla/rke v. Clark 
(L. E,., 1 Ch., 16), and the point was expressly determined 
by James and Mellish, L.J J., in Kelk v. Pearson (L. R., 
6 Ch., 809), decided by them in the year 1871. James, 
L. J., there says : "I am of opinion that the statute has in 
no degree whatever altered the pre-existing law as to the 
nature and extent of this right. The nature and extent of 
the right before that statute was to have that amount of 
light through the windows of a house which was sufficient, 
according to the ordinary notions of mankind, for the 
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Lord comfortable use and enjoyment of that house as a dwelling- 

house, or for the beneficial use and occupation of the house 
if it were a warehouse, shop, or other place of business. 
That was the extent of the easement, a right to prevent 
your neighbour from building on his land so as to obstruct 
the access of sufficient light and air to such an extent as to 
render the house substantially less comfortable and con- 
venient." The statute, in fact, has only altered the condi- 
tions or length of user by which the right may be acquired, 
but not the nature of the right. In the case of City of 
London Brewery Co. v. Tennant (L. R., 9 Ch., 212), Lord 
Selborne expressed his complete adherence to the view of 
the law taken in the case of Kelk v. Pearson (L. R., 6 Ch., 
809), correcting some impressions which might have arisen 
from the language used in former cases by some learned 
judges. This doctrine, however, has not been unchallenged. 
In an Irish case of Monkey v. Scottish Widows* Society 
([1877], Ir. Rep., 11 Eq., 541), decided in 1877, Christian, 
L.J., criticised in vigorous language the judgments of 
James, L.J., and Lord Selborne, and held that the right 
is to an average maximum of the light which nature has 
been shedding upon the window for twenty years before 
the defendant interrupted it. It is also difficult to recon- 
cile the language used by Cotton and Bowen, L.J J., in 
the case of Scott v. Pape (31 Ch. D., 554), or the language 
of the Queen's Bench judges in Moore v. Hall ([1878] 
3 Q. B. D., 178), with the decision in Kelk v. Pears(m (L. R., 
6 Ch., 809), and City of London Brevxry Co. v. T&rmant 
(L. R., 9 Ch., 212), though the authority of those cases was 
not in terms questioned by them. 

My Lords, I regard the decisions in Kelk v. Pearson 
(L. R., 6 Ch., 809) and City of London Brewery Co. v. 
Tennant (L. R., 9 Ch., 212) as complementary to, and on 
the same lines with. Lord Cranworth's judgment in Clarke 
V. CloA'k (L. R., 1 Ch., 16) ; and so regarding it, I entirely 
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approve of it. Komer, L.J., however, in delivering the ^^ 
judgment of the Court in Wa/rren v. Brovm ([1902] 1 K. B., 
15) seems to have taken a different view of the effect of 
Kdk V. Pearson (L. R., 6 Oh., 809). He says : " Since Xelk 
V. Pearson it is impossible to hold properly that the 
statutory right is not interfered with merely because after 
the interference the house comes up to a supposed standard 
as to what a house ordinarily requires by way of light for 
purposes of inhabitancy or business," and he quotes some 
words used by Mellish, L.J., at p. 814 of the report. 

I must remark that the particular point which was 
under discussion in Warren v. Brovm ([1902] 1 K. B., 15), 
and in another form in the present case, was not before the 
Court in Kelk v. Pearson (L. R., 6 Ch., 809). There was 
no question there of a claim for protection in the use of an 
extraordinary amount of light required for some special 
purpose, or required by some unusual peculiarity in the 
internal structure of the building. And I regard what was 
said by Mellish, L. J., as directed to the arguments addressed 
to the Court in that case. According to any standard short 
of holding that the right is to aU the light which has come 
through the window, the right to light has a ragged edge 
to it, and it is impossible to assert that any man has a right 
to a fixed amount of light ascertaiuable by metes and 
bounds. I do not think that Mellish, L.J., intended to 
differ from James, L.J., and in City of London Brewery 
Co. V. Tennant (L. R., 9 Ch., 212), when James, L.J., 
repeated the substance of what he had said in the earlier 
case, Mellish, L.J., according to the report, contented 
himself with a simple concurrence. My Lords, I must 
trespass on your indulgence for a few moments by adverting 
to an impression which has been entertained by some dis- 
tinguished judges, and was the subject of argument at the 
Bar, to the effect that within the space of a few months 

o2 
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^^^ Lord Cranworth overruled himself. The judgment in 

Clarke v. Clark (L. K., 1 Ch., 16) was delivered on 
November 25, 1865, and that in Tates v. Jack (L. R., 
1 Ch., 295) was delivered on March 24, 1866. It was 
thought by Lord Chelmsford in Calcraft v. Thompson 
(15 W. R., 387) that the effect of the later case was to 
hold the dominant tenement entitled to the whole light 
that had previously been enjoyed, and "Wood, V.C., in 
Bmt v. Afiction Mart Co, ([1866] L. R., 2 Eq., 238) to a 
certain extent shared the same impression. There is not a 
hint in the judgment in Yates v. Ja>ck (L. R., 1 Ch., 295) 
which indicates that Lord Cranworth thought he was 
departing from the law as laid down in his earlier judg- 
ment. Both cases were decided and probably reported 
before Robson v. Whittingham (L. R., 1 Ch., 442) ; but the 
Lords Justices, as we have seen, adopted Clarke v. Clark 
(L. R., 1 Ch., 16) as an authority which had their approval. 
And if the question at issue in Yates v. Jack (L. R., 1 Ch., 
295) be looked at, it will be seen that the argument to 
which Lord Cran worth's judgment was directed was that it 
was not necessary for the plaintiflfs to have the ordinary 
quantity of light because the business which they were carry- 
ing on required a diminished quantity only. That was the 
argument to which Lord Cranworth could not accede. So 
understood, and reading it by the light of Clarke v. Clark 
(L. R., 1 Ch., 16), I do not dissent from the language used by 
Lord Cranworth in Yates v. Jack (L. R., 1 Ch., 295). The 
right conferred by the statute is an absolutely indefeasible 
right to the enjoyment of the light without reference to the 
purposes for which it has been used. Your Lordships 
were told, and my experience at the Bar confirms it, that 
the order made in Yaies v. Jo/ck (L. R., 1 Ch., 295) has been 
adopted as a common form of order in cases of this descrip- 
tion. I think this is unfortunate. It was a very proper 
order to make in that case, and in nineteen cases out of 
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twenty, or perhaps ninety- nine out of one hundred, where Lord 
no question arises such as that in the present case, it would I^avey 
be sufficient and appropriate. But it is an erroneous pro- 
ceeding to deduce an absolute rule of law from the form 
of an order made in a particular case. In Lanfranchi v. 
Mackenzie, Malins, Y.O., held that a person could not, by 
using the dominant tenement for a period less than twenty 
years for some special purpose requiring an extraordinary 
amount of light in excess of what was required for the 
ordinary purposes of inhabitancy or business, entitle himself 
to protection for such extraordinary requirements, and 
thereby impose an additional restriction on his neighbour's 
use of his own land. In that case, as in the present one, 
it was not proved that the extraordinary amount of light 
had been used for twenty years. "No man," said the 
Vice-Chancellor, quoting the words of another j udge, " can 
by any act of his own suddenly impose a new restriction 
on his neighbour." In their judgment in Warren y. Brown 
the Court of Appeal dissented from this decision, and their 
opinion was a logical conclusion from the views which they 
expressed as to the nature and extent of the easement. My 
Lords, I do not concur with the opinion of the Court of 
Appeal, for I think that the case oi Lanfranchi Y.Mackenzie 
was rightly decided. I agree with the Yice-Chancellor 
that it would be contrary to the principles of the law 
relating to easements that the burden on the servient 
tenement shovdd be increased or varied from time to time 
at the will of the owner of the dominant tenement. The 
easement is for access of light to the building, and if the 
building retains its substantial identity, or if the ancient 
lights retain their substantial identity, it does not seem to 
me to depend on the use which is made of the chambers in 
it, or to be varied by any alteration which may be made in 
the internal structure of it. I do not propose to discuss at 
length the question how fer a variation in a tenement will 
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no^lxr destroy an easement appurtenant to it. The law on that 
subject is as old as Lnttrell's case. 

In the case of Martin v. Goble a malthouse had been 
converted into a workhouse, and it was held that the house 
was entitled to the degree of light necessary for a malthouse, 
not for a dwelling-house. That case has been the subject 
of much criticism, and I think that some judges have 
thought that the language of the Lord Chief Baron had 
a wider scope than it was intended to have. FoDowing 
the suggestion of "Wood, V.O., it may be supported on the 
ground that (to use the language of Luttrell's case) the 
alteration affected the substance and not only the quality 
of the tenement. 

But while agreeing that a person does not lose his 
easement by any change in the internal structure of his 
building or the use to which it is put, and that regard may 
be had, not only to the present use, but also to any 
ordinary uses to which the tenement is adapted, I think it 
is quite another question whether he is entitled to be pro- 
tected at the expense of his neighbour in the enjoyment 
of the light for some special or extraordinary purpose. It 
is agreed on all hands that a man does not lose or restrict 
his right to light by non-user of his ancient lights, or by 
not using the full measure of light which the law permits. 
If that measure be by common law or by the statute the 
whole amount of light which has had access to his windows, 
cadit qucestio. But if this view of the law be not accepted, 
you must introduce that " supposed standard " which 
Romer, L.J., repudiates. If the actual user is not the 
test where the use falls below the standard of what may 
reasonably be required for the ordinary uses of inhabitancy 
and business, why (it may be asked) should it be made a 
test where the use has been of a special or extraordinary 
character in excess of that standard ? It does seem to me 
unreasonable to hold that where a man for his own con- 
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venience or profit converts two or more rooms of his house l^^^ 

• • • D&V6V 

int<j one without making provision for lighting them, or 
converts a portion of his house into a photographic studio, 
or puts it to some similar purpose, he can suddenly call 
upon his neighbour to leave him a supply of light which is 
rendered necessary only by such alterations, and thereby 
impose what is in substance and in truth an increased 
burden on his neighbour. If the action be brought a 
month before the change it would be dismissed. If it be 
brought a month afterwards an injunction wovdd be granted. 
I am of opinion that the Courts have gone too far in this 
question of lights, and have imposed undue restrictions on 
persons in the exercise of their lawful right to build on 
their own land. 

In the second argument before your Lordships the lead- 
ing counsel for the respondents contended that his clients 
had for more than twenty years enjoyed the access of light 
over the appellant's land to their ground-floor office in its 
present condition. I believe that all your Lordships are 
agreed with Joyce, J., that there is no proof to support 
such a contention. The fact relied on was not put in issue 
at the trial, and the evidence was not directed to it. If 
the plaintiflfs had intended to claim and rely on a special 
easement of that description, it was for them to state their 
claim and prove the facts to support it. It is unnecessary 
to say, therefore, whether such a claim would be good in 
law. Malins, Y.C., thought it could be sustained if the 
special user was had with the knowledge of the owner of 
the servient tenement. I will only say that I see some 
difficulties in the way and reserve my opinion. 

My Lords, I must apologise for the length at which I 
have trespassed on your attention. According to both 
principle and authority, I am of opinion that the owner 
or occupier of the dominant tenement is entitled to the 
uninterrupted access through his ancient windows of a 
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quantity of ligbt, the measure of which is what is required 
for the ordinary purposes of inhabitancy or business of the 
tenement according to the ordinary notions of mankind, 
and that the question for what purpose he has thought fit 
to use that light, or the mode in which he finds it con- 
venient to arrange the internal structure of this tenement, 
does not affect the question. The actual user will neither 
increase nor diminish the right. The single question in 
these cases is still what it was in the days of Lord Hard- 
wicke and Lord Eldon — whether the obstruction com- 
plained of is a nuisance. I do not myself think that this 
rule is difficult of application in practice. In the majority 
of cases no such questions as those which have been raised 
in Warren v. Brown and the present case occur. 

The experience of surveyors who are practically conver- 
sant with this matter is entitled to great respect. 

As Mr. Vigers states in his evidence, they have adopted 
a working rule for the purpose of advising those who con- 
sult them and settling differences by negotiation. The 
rule of 45 degrees is not, of course, a rule of law, and is 
not applicable to every case. But I agree with Lord 
Selborne {Citi/ of London Brewery Co, v. Tennant) that it 
may properly be used as pnnid facie evidence. 

For these reasons I think the appeal should be allowed, 
and the decree of Joyce, J., restored with costs here and 
below. 

Lord Robertson : My Lords, I agree in the judgment 
which my noble and learned friend (Lord Davey) has just 
delivered. 

Lord Lindlby : My Lords, Joyce, J., who tried this 
case and was asked to grant an injunction before the defen- 
dant's buildings had been erected, considered that, although 
the buildings would sensibly diminish the plaintiffs' light, 
the diminution would not materially affect their comfort 
or convenience, and would not be sufficient to entitle the 
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plaintiffs to any relief, and he dismissed their action. The ^?^^, 
Court of Appeal, however, took a different view, and 
granted a mandatory injunction ordering the defendant to 
pull down part of his building which had been completed 
after the injunction had been refused. Hence the appeal 
to your Lordships. 

The language of Sec. 3 of the Prescription Act (2 & 3 
Will 4, c. 71) shows that in order to acquire a right to a 
light there must be — (1) Access and use of light, not access 
alone. Access here is understood to refer to free passage 
of light over the servient tenement (see per Fry, L.J., in 
31 Ch. D., p. 575, and per Kay, J., in 40 Ch. D., 26). 
(2) Such access and use must be to and for some dwelling- 
house, workshop, or other building (as to which, see Harris 
V. De Pinna). (3) Such access and use must be actually 
enjoyed therewith. (4) Such enjoyment must be without 
interruption for twenty years. (5) If all these are proved, 
the right to the access and use of light so enjoyed becomes 
absolute and indefeasible, unless it can be explained by 
some deed or writing. 

Pausing here for a moment, it will be observed that the 
statute does not in terms confer a right to light, but rather 
assumes its acquisition by use and enjoyment, and declares 
it to be " absolute and indefeasible." 

Again, your Lordships will observe that nothing is said 
about enjoyment as of right ; and notwithstanding Sec. 5 of 
the Act, which refers to enjoyment as of right, it was early 
decided that as regards light claimed under Sec. 3 enjoyment 
as of right need not be alleged or proved, and that the 
right, whatever it may be, is acquired by twenty years' use 
and enjoyment without interruption and without written 
consent. (See Truscott v. Merchant Taylors' Co. and Frewen 
V. Phillips; Simper v. Foley and Ua/rhidge v. Warwick.) 
This was not so under the old law. 

As regards use and enjoyment, there are some instruc- 
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^^A} *^^® decisions on unfinished and uninhabited houses, and 

^ on windows kept closed by shutters. These decisions show 
that a right to light may be acquired in respect of a house 
which has stood for twenty years without being occupied or 
even finished, so as to be fit for occupation ; and that the 
fact that shutters have been closed for some months at a 
time does not prevent the acquisition of a right to light 
through the windows. (See Courtavld v. Legh ; Cooper v. 
Straker ; Collia v. Laugher ; Smith v. Baxter.) 

These decisions did not, however, turn upon or settle 
with any precision the amount of hght to which a right is 
acquired by twenty years' user. Nor is the statute clear 
upon this point. At one time it appears to have been 
considered that in all cases the size and situation of the 
aperture through which light had come for twenty years 
formed both the maximum and minimum measures of the 
right acquired, without reference to the use and enjoyment 
of the light which had so come. This view was based on 
some observations made by Lord "Westbury in Tapling v. 
Jones, and on Lord Cran worth's judgment in Yates v. Jack, 
which I will notice presently. Lord Chelmsford took the 
same view in CoHcraft v. Thompson, 

But this view was emphatically negatived by the Court 
of Appeal in Chancery in Kelk v. Pearson, City of London 
Brewery Go. v. Tennant, and Leech v. Schroeder, In 
Moore v. ITall, however, both Mellor and Manisty, JJ., 
adopted the interpretation thus repudiated ; but it does not 
appear that they were aware of the repudiation. 

Kelk V. Pearson shows that in ordinary cases a person 
does not necessarily acquire a right to enjoy in future all 
the light he has had for twenty years. He may have had 
more than was reasonably required either for domestic or 
business purposes ; and in that case his right to protection 
is limited to the amount of light reasonably required. 

There can be no doubt that Lord Cranworth's language 
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in Tates v. Ja^k, and the head-note to it, and the form of ^?'^, 
injunction granted, have been regarded as authorities for 
the view that in all cases the statute confers a right to all 
the light which has come to a window for twenty years ; 
and there are passages in the judgments of Cotton and 
Bowen, L.J J., in Scott v. Fape, which support the same 
view. This is to be regretted, as it has tended to unsettle 
the rule laid down in Kelk v. Pearson, 

The decision in Ya^tes v. Jack did not, however, really 
go so far as has been supposed, for the plaintiff's windows 
were darkened to such an extent as to render the plaintiff's 
house much less convenient for purposes of business than it 
was before. The case did not turn on the mere fact that 
some diminution of light was proved. The plaintiff's right 
to light was clearly infringed, whether the measure of the 
light to which he was entitled was all that had come 
through his windows, or only so much as was reasonably 
necessary for business purposes. If these facts are borne 
in mind, nothing will be found in the actual decision which 
conflicts with the views previously expressed by Lord 
Cranworth in Clarke v. Clark, and adopted by the Qourt of 
Appeal in the cases already mentioned. 

The common form of injunction in these cases is that 
adopted in Yates v. Jack and Dent v. Attction Mart Co, It is 
to restrain the defendants from erecting any building so as 
to obstruct the free access of light to the ancient windows 
of the plaintiff", as such access was enjoyed previously to the 
taking down of the house which formerly stood on the site 
of the defendants' new buildings. 

.This form is framed upon the supposition that the 
plaintiff has established his right to the amount of light 
which he, in fact, enjoyed before the obstruction complained 
of. But it by no means follows from the form that every- 
one is entitled to an injunction who can prove that he has 
been deprived of some of the light which he, in fact, had 
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^?^^ before it was interfered with. He may have had more 

^ than he can acquire a right to have preserved in future. 
I am, however, under the impression that this inference 
has been drawn, and that the form has been regarded as 
strengthening the view of the law repudiated in Kelk v. 
Pearson, 

So to regard the form is, in my opinion, a mistake. 
The doctrine laid down in Back v. Stacey, as I understand 
it, is the same as that laid down, although in somewhat 
different language, by the Court of Appeal in Kelk v. 
Pearson and City of London Brewery Co. v. Tennant, and 
must, I think, be taken as finally established, and as good 
sound law which your Lordships should adopt, notwith- 
standing the observations in the Irish case of Mackey v. 
Scottish Widoins^ Go. That doctrine, as stated in City of 
London Brewery Co. v. Tennant, is that, generally speaking, 
an owner of ancient lights is entitled to sufficient light 
according to the ordinary notions of mankind for the com- 
fortable use and enjoyment of his house as a dwelling-house, 
if it is a dwelling-house, or for the beneficial use and occu- 
pation of the house if it is a warehouse, a shop, or other 
place of business. The expressions " the ordinary notions 
of mankind," " comfortable use and enjoyment," and " bene- 
ficial use and occupation " introduce elements of uncer- 
tainty; but similar uncertainty has always existed, and 
exists still in all cases of nuisance, and in this country an 
obstruction of light has commonly been regarded as a 
nuisance, although the right to light has been regarded as 
a peculiar kind of easement. 

If a more absolute standard had been adopted in all 
cases, certainty would, no doubt, have been gained ; but 
the consequences would frequently have been very oppres- 
sive on the owner of the servient tenement, and far more 
so than under the old law. The owner of the servient 
tenement could have done nothing on his own land which. 
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in fact, diminished the light acquired by his neighbour, Lord 
even if all of it was not wanted for comfortable enjoyment ^"^"^^y 
or business purposes. It would follow that the owner of a 
piece of vacant land opposite to a house in an ordinary 
street could not build upon it at all after twenty years. 
The adherence to the old but uncertain standard of comfort 
and convenience avoids the danger of oppression and ex- 
tortion, and renders it necessary to take a wider view of 
each case, especially when an injunction is asked for. 

The decision in Kelk v. Pearson has a far-reaching 
effect. If there is no absolute right to all the light which 
comes to a given window, no action will lie for an obstruc- 
tion to that light unless the obstruction amounts to a 
nuisance. If there is no right of action, d fortiori there is 
no right to an injunction to prevent a permanent diminu- 
tion of light unless it amounts to a nuisance. But, in 
considering what is an actionable nuisance, regard is had, 
not to special circumstances which cause something to be 
an annoyance to a particular person, but to the habits and 
requirements of ordinary people ; and it is by no means to be 
taken for granted that a person who wants an extraordi- 
nary amount of light for a particular business can maintain 
an action for a diminution of light if only his special 
requirements are interfered with. Some important de- 
cisions will be found as to nuisances to persons carrying on 
delicate trades, or requiring more comfort or freedom from 
annoyance than ordinary people, in the cases of Walter v. 
Selfe, Crump v. Lambert, and Eastern and South African 
Telegraph Co. v. Cape Town Tramiways Co, ; and as to the 
character of the neighbourhood, see St, Helenas Smelting 
Co. V. Tipping, 

The expression " right to light " is sanctioned by the 
Prescription Act, and is convenient ; but its use is apt to 
lead to error and to forgetfulness of the burden thrown on 
the servient tenement. This burden, however, ought 
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Lord never to be lost sight of in considering the eirtent of the 

Lindley right claimed in respect of the dominant tenement. 

But l^e adoption of the more flexible standard of com- 
fort and convenience has introduced difficulties of a serious 
nature, especially when dealing with places of business ; and 
it is not surprising that different views on this subject 
should have been taken, and that the decisions upon it 
should be inconsistent with each other. That they are 
inconsistent is apparent from the careful review of them 
by "Wright, J., in Warren v. Brown. 

In applying the rule laid down in Kelh v. Pearson it is 
impossible to avoid considering how much light is left and 
where it comes from. But the question to be decided is, 
not how much light is left, but whether the plaintiff has 
been deprived of so much as to constitute an actionable 
nuisance. If he has, it is no defence to say that he has as 
much light left as most other people. (See Dent v. Auction 
Mart Co.) Too much weight may have been given by 
Wright, J., to the amount of light left in Warren v. Brown, 
and this may explain the reversal of his decision by the 
Oouii; of Appeal. 

There is no rule of law that if a person has 46 degrees 
of unobstructed light through a particular window left 
to him he cannot maintain an action for a nuisance 
caused by diminishing the light which formerly came 
through that window {Tkeed v. Dehenham), But experience 
shows that it is, generally speaking, a fair working rule 
to consider that no substantial damage is done to him 
where an angle of 45 degrees is left to him, especially if 
there is good light from other directions as well. The late 
Lord Justice Cotton pointed this out in Ecclesiastical 
Commissioners v. Kino, See also Parker v. First Avenue 
Hotel Co. 

As regards light from other quarters, such light cannot 
be disregarded; for, as pointed out by James, V.C., in 
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Dyers^ Co. v. Kingy the light from other quarters and the Lord 
light the obstruction of which is complained of may be so l^^^dley 
much in excess of what is protected by law as to render the 
interference complained of non-actionable. I apprehend, 
however, that light to which a right has not been acquired 
by grant or prescription, and of which the plaintiff may be 
deprived at any time, ought not to be taken into account. 
(See the case just cited.} 

The purpose for which a person may desire to use a 
particular room or building in future does not either enlarge 
or diminish the easement which he has acquired. If he 
chooses in future to use a well-lighted room or building for a 
lumber-room for which little light is required, he does not 
lose his right to use the same room or building for some 
other purpose for which more light is required. Aynsley v. 
Glover is in accordance with this view. But if a room or 
building has been so built as to be badly lighted, the owner 
or occupier cannot by enlarging the windows or altering the 
purpose for which he uses it increase the burden on the 
servient tenement. Martin v. GohU, where a malthouse 
was turned into a workhouse, may, I think, be upheld on 
this principle ; and the observations of Wood, V.C., on 
Ma/rtin v. Gohle in Dent v. Atiction Mart Co, support this 
view. 

Coming now to the present case, I am clearly of opinion 
that no injunction, and certainly no mandatory injunction, 
ought to have been granted. Joyce, J., was asked for an 
injunction and he refused it, and, in my opinion, quite 
rightly. He came to the conclusion that, although there 
would be a sensible diminution of light and some incon- 
venience to the plaintiffs, yet they had not established by 
twenty years' user a right to all the light which they had 
had, and that the obstruction complained of would not 
amount to an actionable nuisance, and so infringe the 
plaintiff' right. The Court of Appeal, taking a different 
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^^ *^ entitled, reversed this decision, and ordered a partial demo- 
lition of the buildings erected by the defendant. For the 
reasons already given, I have come to the conclusion that 
this was wrong. 

I should stop here were it not that I feel very strongly 
that in any view of the case it was not one for a mandatory 
injunction. I am convinced that, even if the plaintiffs have 
a cause of action, the damages which could properly be 
awarded them would be very small ; and to grant a mandatory 
injunction in such a case as this would be unduly oppressive, 
and not in accordance with the principles on which equit- 
able relief has been usually granted. See Curriers' Co, v. 
Corbett, Robson v. VThiUingham^ and XaHoiud Fromncicd 
Plate Glass Co, v. Prudential Assurance Co., in all of which 
an injunction was refused, although the plaintiffs' legal right 
had been infringed. In Warren v. Brown the Court of 
Appeal only gave damages. The present case is eminently 
one in which damages would be an adequate remedy, even 
assuming the plaintiffs could prove a small nuisance for 
which some damages could be properly given ; and where 
that is the case an injunction, and especially a mandatory 
injunction, ought not to issue. The general rule that where 
a legal right is continuously infringed an injunction to 
protect it ought to be granted is subject to qualification, as 
was carefully explained by Sir George Jessel in Aynsley v. 
Glover, and more recently by the Court of Appeal in Shelf er 
v. City of London Electric lAghting Go, 

My Lords, the result of the foregoing review of the 
authorities is not altogether satisfactory. The general 
principle deducible from them appears to be that the right 
to light is in truth no more than a right to be protected 
against a particular form of nuisance, and that an action for 
the obstruction of light which has in fact been used and 
enjoyed for twenty years without interruption or written 
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consent cannot be sustained unless the obstruction amounts Lord 
to an actionable nuisance; and this often depends upon Lindley 
considerations wider than the fiicts applicable to the com- 
plainant himself. There are elements of uncertainty which 
render it impossible to lay down any definite rule applicable 
to all cases. First, there is the uncertainty as to what 
amount of obstruction constitutes an actionable nuisance ; 
and, secondly, there is the uncertainty as to whether the 
proper remedy is an injunction or damages. But, notwith- 
standing these elements of uncertainty, the good sense of 
judges and juries may be relied upon for adequately pro- 
tecting rights to light on the one hand and freedom from 
unnecessary burdens on the other. There must be con- 
sideration for both sides in all these controversies. 

In this case the Court of Appeal have, in my opinion, 
gone too far, and the appeal ought to be allowed with costs 
here and below. 

Kine v. Jolly (1907), A. C. i. 

The respondent having brought an action against the 
appellant for obstructing the respondent's ancient lights, 
the case was twice tried before Kekewich, J. The first 
trial has no bearing upon the present appeal. On the 
second trial Kekewich, J., found as a fact that the obstruc- 
tion amounted to a nuisance, and ordered the appellant to 
pull down the obstruction. But he said that the room of 
which the main complaint had been made was still a well- 
lighted room. The Court of Appeal (Vaughan Williams 
and Cozens-Hardy, L.JJ., Romer, L.J., dissenting) varied 
that decision by reversing the order to pull down, and 
directed an inquiry as to damages (see [1905] 1 Ch., 480). 
Hence the present appeal. 

Hughes, K.C., and "W. E. Yemon, for the appellant, 
laid great stress on the observation of Kekewich, J., in his 

u 
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judgment that the room in question was still a well-lighted 
room, and contended that the finding of fact as to a nuisance 
was contrary to the evidence, and that the decision of 
Kekewick, J., was inconsistent with the principle of Colls 
V. Home and Colonial Stores. 

P. 0. Lawrence, K.C., and "W. M. Cann for the respon- 
dent. 

Hughes, K.C., in reply. 

The House took time for consideration. 
LordLore Lord Loreburn, L.C. : My Lords, this appeal relates to 

bum, L.C. ^^ alleged interference with lights. The law on this subject 
has been laid down in this House in the case of Colh v. 
Home and Colonial Stores, Ltd., and I understand it to be as 
follows : The right of the owner or occupier of a dominant 
tenement to light is based upon the principle stated by 
Lord Hardwicke, in 1752, in Fishmongers Co. v. East 
India Co., that he is not to be molested by what would 
be equivalent to a nuisance. He does not obtain by his 
easement a right to all the light he has enjoyed. He 
obtains a right to so much of it as will suffice for the 
ordinary purposes of inhabitancy or business according to 
the ordinary notions of mankind, having regard to the 
locality and surroundings. That is the basis on which the 
decision of this House proceeded. In applying the doctrine 
of this case to the present litigation, 1 have felt much 
difficulty. Kekewich, J., adopted, as it appears to me, a 
perfectly sound view of the law, and in dealing with the 
facts he found that what would amount to a nuisance was 
proved. But he said that the room of which the main 
complaint had been made was " still a well-lighted room." 
This statement might seem inconsistent with the finding. 
I think he must have meant that it was well lighted, not 
according to the standard to be expected in the actual 
locality and surroundings, but according to the standard of 
a crowded city. I find that distinction drawn in Mr. Pratt^s 
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evidence, and I think the learned judge had that passage LordLore- 
in his mind when he spoke of a well-lighted room. Keke- "^'°» ^'^* 
wich, J., evidently accepted the evidence of Mrs. Reid and 
Mr. Yirgoe, which established a nuisance. I attach the 
greatest importance to the opinion on such a matter of the 
learned judge, who had the advantage of observing the 
witnesses ; and as that opinion has been supported by two 
out of three members of the Court of Appeal, I cannot 
think it would be safe for your Lordships to reverse this 
judgment on a pure question of fact. I desire to add my 
profound regret that in a matter comparatively small such 
enormous costs have been incurred. 

Lord James op Hereford: My Lords, I concur in L^j-d 
the judgment delivered by the Lord Chancellor. The James 
questions raised in the case had in the first instance to be 
determined by Kekewich, J. He had to resolve questions 
of fact after hearing evidence, and then to direct himself as 
to the law controlling the facts he found. I think that the 
judgment of Kekewich, J., should be taken to be represented 
by its substance more than by detailed expressions. I take 
it that the learned judge intended to accept the decision of 
your Lordships' House in Colls v. Home and Colonial Stores. 
He commences his judgment by saying : " This has to be 
considered on the lines of the recent decision in the House 
of Lords " ; and he then proceeds, I think, to apply the 
principle established by Colls' case to the one before him, 
and he finds that the obstruction caused to the plaintiffs 
light amounts to a nuisance. It is true that Kekewich, J., 
uses some words that have been much discussed in argument. 
He said : " I am convinced that the character of the room is 
altered, and that, though still a well-lighted room, it has 
lost in the obstruction of light one of its chief charms and 
advantages." It was urged that the words " still a well- 
lighted room " brought the alleged cause of action within 
the judgment in Colls* case, and so deprived the plaintiff 
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Kine v. Jolly. 
of any right to recover compensation. But the words are 
relative in their character, and I do not think that the 
learned judge by employing them intended to bring the 
case within your Lordships' previous decision, still less to 
set that decision at defiance. 

Cozens-Hardy, L.J., so reads Kekewich, J.'s, words, for 
he says : " In the present case I think it is clear that the 
learned judge held that the letting and selling value of the 
house has been affected by the defendants' building, and he 
has also certainly found that the comfoi-t and convenience 
of the occupier have been affected by it. That being so, 
there is nothing, I think, in the decision in Colls' case 
which in any way prevents me from arriving at the con- 
clusion which I propose to adopt. Is it any answer to say 
that the room is still a well-lighted room ? I think not if 
the building makes the room less fit for occupation, and I 
do not think that we can bring in the phrase * according to 
the ordinary notions of mankind ' to cut down the effect 
which would otherwise result from a building of this nature. 
I, for my part, accept the findings of fact of Kekewich, J. 
He has found, as I read his judgment, that the letting 
and selling value has diminished, and that the plaintiff's 
morning-room is materially affected so far as the comfort 
and convenience of the occupiers are concerned." 

Yaughan Williams, L.J., seems to concur in this con- 
struction put on Kekewich, J.'s, words. For my own part 
I so read them, and, having carefully gone through the 
evidence, I think the finding of the learned judge as con- 
strued by Cozens-Hardy, L. J., was correct. I submit to 
your Lordships that this appeal should be dismissed. 

Lord Robertson: My Lords, I find it impossible to 
reconcile the judgment under review with the law laid 
down by this House in the case of Colls. The facts are of 
the simplest, and the photographs present the relative 
positions of the two houses with complete perspicuity. 
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The only room in the house on which the respondents ]^°y^^ . 
founded their case is pronounced by the learned judge who 
tried the case to be in its condition " a well-lighted room." 
The real truth of the case is that the respondent had the 
singular good fortune to enjoy for a very long time an 
uninterrupted view and an amount of light correspondingly 
exceptional for a suburban villa. The inmates of her 
house, quite naturally, feel keenly the effect of a detached 
villa being built beside them, and compare their existing 
light, not with the ordinary light of such houses, but with 
their own former and favoured condition. Accordingly 
what the trial judge founds on is the diminution of the 
" charm," " advantage," and " cheerfulness " of this room, 
and the resulting change in its " character." Now, if it 
were the law that in twenty years a proprietor loses the 
right to build on his own ground in any way which 
diminishes the charm, advantage, and cheerfulness of a 
room in his neighbour's house, the appellant must submit 
to this curtailment of his rights. But the case of Colls is 
entirely negative of the view that the effect of twenty 
years is to prescribe a right to continue to enjoy in all time 
the measure of light, tantum et tale, as it existed during 
the period of possession. The very matter of diminished 
cheerfulness has been dealt with by Lord Cranworth long 
before the case of Colls, and his judgment was there ap- 
proved. His Lordship had held this not to amount to a 
nuisance. The standard or measure of right is quite 
different, and has been defined by this House in Colls. 

I adhere, as I did in Colls* case, to the definition given 
by Lord Davey (in entire accordance with the judgments 
of the other noble and learned Lords). According to that 
definition the quantity of light to which right is acquired 
in twenty years is " what is required for the ordinary pur- 
poses of inhabitancy or business of the tenement, according 
to the ordinary notions of mankind." My Lords, when a 
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legal question of this kind has been deliberately and un- 
equivocally decided by this House, I do not think that it 
is desirable to re-discuss the question or to express in 
other words the rule laid down, for this would be merely 
to a£ford fresh topics of controversy. The facts of the 
present case seem to me to admit of no doubt, and the 
judgment appealed against to be wrong. 
Lqj^ Lord Atkinson : My Lords, the parties in this case are 

Atkinson the owners or occupiers of two adjoining plots of land form- 
ing portions of a building estate situate at Acton, in the 
county of Middlesex, a rapidly developing surburban resi- 
dential district. The deed under which the respondent 
claims shows in the map attached to it that it is bounded 
on the west by the building plot of the appellant. Both 
plots front the Acacia Road, and are substantially of the 
same extent. The appellant recently erected upon his plot 
a house not much higher than that built on the respon- 
dent's plot, and situate so near the eastern boundary of the 
plot as to leave only a passage between the house and 
the boundary 10 feet wide. By building this house the 
appellant, it is alleged, has obstructed the light which for- 
merly entered a certain room of the respondent's house, 
called the morning-room, through its western window ; and 
it is to this obstruction the action in the case is now prac- 
tically confined. The room in question is a small room, 
13 feet 8 inches long by 13 feet 7 inches wide, and has two 
windows of the same glass area, 27 feet 7 inches, the one 
facing north and the other west. The northern window is 
entirely unobstructed. The eastern wall of the appellant's 
house subtends an angle, measured from the base of the 
western window of the respondent's house, of less than 
forty-five degrees ; but there can be no doubt that much of 
the direct western sunlight which formerly entered through 
the western window of the morning-room is now ob- 
structed, and that that room is thereby rendered less light 
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and cheerful than formerly. Kekewich, J., was of opinion I^o^f 
that this brightness and cheerfulness was " one of the chief 
charms and advantages of the room," and, as I understand, 
found as a conclusion of fact that the room had been an 
exceptionally well -lighted room, and that it is now, notwith- 
standing the obstruction, a well-lighted room. And by way 
of commentary on or explanation of this latter finding he 
states that if the test were " whether there is sufficient light 
left to enable the room to be used for the purposes for which 
it was designed there would be no further question." It 
would appear to me, therefore, that this second finding of 
fact must have been intended to amount to, and at all events 
must be taken to amount to, this, that there is still admitted 
through the windows of this room an amount of light suf- 
ficient, according to the ordinary notions of mankind, for 
the comfortable use and enjoyment of the room as a sitting- 
room, or for its comfortable use and enjoyment as a room 
devoted to any of the other purposes of habitation to which, 
as a part of the respondent's dwelling-house, it might 
reasonably be devoted. I entirely accept those findings of 
fact as so understood, but I cannot concur with the learned 
judge in the statement that, according to the judgment of 
your Lordships' House in the case of Colls v. Home and 
Colonial Stores, the sufficiency in the sense above mentioned 
of the quantity of light left for the enjoyment of the owner 
of the dominant tenement is not a test. It would appear 
to me that that case established the principle that there 
must be an invasion of the legal right of the owner of the 
dominant tenement sufficient to amount to a nuisance in 
order to give him a right of action, and that as long as he 
receives through the windows of his dwelling-house, or in the 
case of a particular room in his dwelling-house, through the 
windows of that room, an amount of light which, to use the 
words of James, L.J., in Kelk v. Pearson, is "sufficient 
according to the ordinary notions of mankind for the 
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7?^ comfortable use and enjoyment'* of his dwelling-house, or 

of the room in it, as the case may be, no nuisance has, as 
regards him, been created, and no legal wrong has been 
inflicted upon him. Of course, in determining whether or 
not the quantity of light which the owner of the dominant 
tenement will, after the obstruction complained of, continue 
to enjoy is sufficient within the meaning of this decision, 
regard can only be had to the light which that owner is by 
grant or prescription legally entitled to enjoy; and light 
which may with impunity be at any time obstructed, 
windows which may at any time be almost entirely blocked 
up or altogether darkened, must necessarily be left out of 
consideration. This is the rule laid down in the case of 
Kelk V. Pearson. In City of London Brewery Co. v. Tennant^ 
James, L.J., at p. 216, in giving judgment, is reported to 
have said : " In the case of Kelk v. Pearson the Lord Justice 
and myself endeavoured to express what we thought to be 
the rule applicable to these cases, and I believe the Lord 
Chancellor entirely agrees with the mode in which it is there 
expressed" ; and Lord Selborne, at p. 218, is reported to 
have said : " First of all, I wish to express my complete 
adherence to the view of the law taken in the case of Kelk 
V. Pearson^ correcting some impressions which might have 
arisen from the language used in former cases by some 
learned judges." It would appear to me to be perfectly 
clear that the rule laid down in Kdk v. Pearson was also 
approved of by the noble and learned Lords who took part 
in the decision of Colls* case. Lord Macnaghten refers to 
it ; so do Lords Davey, Robertson, and Lindley refer to it, 
and each with approval ; and Lord Halsbury does not dissent 
from it. 

For myself I may say that I do not think there is any 
logical halting- place between the position of the learned 
judges who founded their decisions on the old doctrine of 
the proprietary right of the owner of the dominant tene- 
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ment to the continued enjoyment, without sensible dimi- Lord 
nution, of all the light he enjoyed for the twenty years A-tkinson 
immediately preceding the interruption complained of and 
that taken up by the learned Lord Justice in Kelk v. 
Pearson, And now that the old doctrine has in Colls' case 
been declared to be an erroneous doctrine, the old position 
taken by those who adopted and acted upon it must neces- 
sarily be abandoned, and the only alternative open is to 
apply rationally but resolutely the rule and principle 
founded on the very earliest authorities, and now reasserted 
and re-established by the recent decision of your Lordships* 
House. In my opinion, on the findings of facts of Kekewich, 
J., to which I have referred, this case falls within this latter 
rule, and is covered by this latter principle. I therefore 
think that the judgment of Romer, L.J., was right, and 
that the decision of the Court of Appeal was wrong and 
should be reversed. The respondent's counsel pressed upon 
us in argument that Lord Davey, in the passage so often 
quoted from his judgment in Colls' case at p. 204 of the 
report, was only dealing with a case in which an extra 
quantity of light was necessary for some special purpose and 
had been theretofore enjoyed for that purpose. I do not 
think that contention is well founded ; to me Lord Davey's 
remarks appear to be of general application. 



We now come to consider the matter, as all surveyors 
must do, with reference to the evidence we must submit to the 
judges, and the methods of calculation which now obtain. 
First of all, we have to disabuse our reader's mind that the 
angle of forty-five degrees, although by many considered a 
good test, is one not recognised by the Courts (see preceding 
paragraph). This will be emphasised by perusing the follow- 
ing cases, and also by referring to the judgments in Ecde- 
siaatical Corrmiissioners v. Kino (14 Ch. D., 213). 
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Lord Selbonie, in City of London Br&io&ry Co. v. 
Tennant (9 Ch., 212 [1874]), after stating that, with 
regard to the forty-five degrees, there was no positive law 
upon that subject, and that the circumstance that forty-five 
degrees were left unobstructed was merely an element in 
the question of fact whether the access of light was unduly 
interfered with, held that there was " undoubtedly ground 
for saying that if the Legislature, when making general 
regulations as to building, considered that when new build- 
ings are erected, the light sufficient for the comfortable 
occupation of them will, as a general rule, be obtained if 
the buildings to be erected opposite to them have not a 
greater angular elevation than forty-five degrees, the fact 
that forty-five degiees of sky are left unobstructed may, 
under ordinary circumstances, be considered prima facie 
evidence that there is not likely to be material injury." 

The question again came under consideration by the 
Master of the Rolls in Hackett v. Baiaa (20 Eq., 494). The 
plaintifi* in that case was the owner of extensive messuages 
in Jewry 8treet, in the City of London, the owners and 
occupiers of which had uninterrupted enjoyment of light 
far beyond twenty years. The defendants were erecting a 
warehouse opposite to the plaintiffs premises, on the site of 
some old buildings, part of which only subtended an angle 
of thirty-eight degrees, and other part an angle of seventy- 
two degrees, above the horizon at the centre point of the 
ground windows of the plaintiffs houses. The defendants 
desired to build their warehouse 52 feet high, and had it 
carried up to the height of 46 feet, which subtended an 
angle of more than forty- five degrees at the foot of the 
plaintiffs ancient lights, by about 1 foot or 1^ feet. His 
Lordship said, "The real question I have to decide is this : 
In a street a good deal narrower than ordinary streets, not 
being more than 38 feet 6 inches at any point across, and 
other parts only 34 feet, is a building owner entitled to 
erect a building to a height which will obstruct the access 
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of light below the forty-five degrees angle ? I can say that, 
as a general rule, he is not. In cases of this kind, positive 
evidence being unobtainable because the building is not 
erected, you must go upon theory, and that theory, of 
course, must be the opinion of skilled persons — persons 
who have paid attention to the effect of buildings on light. 
But on this point the Court is not left to guess or to 
arrive at an arbitrary conclusion upon the evidence of 
witnesses, because, in the first place, the point has been 
considered by the Legislature ; and after considering the 
result of professional opinions, the Legislature has adopted 
the angle of forty-five degrees as the proper angle, below 
which the incidence of light ought not to be permitted to 
fall, in the case of buildings on the opposite side of an 
ordinary street ; and that view has been sanctioned by the 
Court, whose decisions are binding upon me if I differed 
from them, which I do not." And after referring to City 
of London Brewery Go. v. Tennant (9 Ch., 212 [1873]), 
his Lordship proceeded : "So that on being satisfied that 
forty-five degrees are unobstructed, I ought, prima facie, 
to come to that conclusion, unless there is something 
special in the case. Now, what is special in the case is in 
favour of the plaintiff. In the first place, as I have said, 
the street is rather naiTower than it ought to be. The 
legislative rule applies to a street of the ordinary width. 
In the next place, there is some positive evidence that the 
present height of 46 feet, a little over forty-five degrees, has 
interfered with the access of light not to an inconsiderable 
extent, and has actually caused personal inconvenience to 
one of the occupiers of the houses. I do not say that that 
alone would be conclusive. 

" I cordially assent, if any assent were necessary, which 
it is not, to the remarks made by Lord Cranworth in the 
case of Yates v. Jack (1 Ch., 295 [1866]). I think it is no 
answer to say, because for sampling in some business it 
is better that the direct rays of the sun should not enter 
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into the room, that therefore you may deprive a man of 
the blessing and comfort of the entry of the direct rays 
of the sun. If he does not like the sun entering when he 
is going to sample, he can pull down his blind, or other- 
wise regulate the access of light. There are other times 
of the day when his room would be more cheerful, more 
comfortable, and more enjoyable with the sunshine, espe- 
cially in a city like London, where we do not see quite so 
much as we should like of the direct rays of the sun. That 
is no answer at all. It is not conclusive upon the point, 
and, so far as it goes, is in favour of the plaintiff. That 
being so, I shall grant an injunction. 

" It is a very serious matter to decide what the terms 
of it ought to be. I have sent for the order in Yates v. 
Jack (1 Ch., 295 [1866]), which I have read. It is not 
necessary that the whole subject-matter in dispute should 
be fought out in a most inconvenient or disagreeable form, 
upon a formal motion to commit the defendants for breach 
of the injunction. Nothing, in my opinion, can be more 
undesirable; but, at the same time, it is impossible for 
the Court to say beforehand what kind of building would 
obstruct the light. The defendants may wish to alter 
their plans, and if they do so wish, the Court, ct priori, 
cannot say whether the plans when altered will or will 
not be objectionable to the plaintiff; therefore in that 
case the Court has no alternative. It has, therefore, been 
my habit to ask the defendant what form of injunction he 
prefers ; and I believe in every case the answer has been 
the same as Mr. Chitty has given to-day — namely, that he 
prefers an order which tells him exactly what he is not to 
do. I will grant an injunction to restrain the defendants 
from erecting the new building at a greater height than 
46 feet from the pavement or base line. This, however, 
is not to prevent the defendants making a sloping roof 
of a greater height, so long as the angle of incidence 
of light over the roof to the centre of the ground-floor 
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windows of the plaintiff's house does not exceed forty-five 
degrees." 

How little the angle of forty-five degrees can be relied 
on is shown by the case of Theed v. Dehenham (2 Ch, D., 165 
[1876]). It will be seen that the rule as to forty-five 
degrees was rejected by the Court. 

This case was not in terms dissented from in Colls v. 
Home and Colenial Stores^ and there may be cases where 
although more than forty-five degrees is left, yet under 
the particular circumstances of the case there njay be an 
actionable nuisance. 

Having now set out fully the various methods by which 
you cannot estimate the damage, nor obtain interlocutory, 
perpetual, or mandatory injunctions, we have to consider 
how we are to make our estimate, and for this purpose we 
set forth the matters necessary to be considered in the 
following Table : — 

Table VI. 

Matters to be considered in estimating Damage 
or Injury to Ancient Light and Air. 

1. Quantity op Daylight lost. 

This should be estimated at different periods of the year, 
because the value of light will differ. For example, take an 
office in the City. The loss of daylight in the summer, 
when probably it would be after office hourSj would be of 
little consequence ; but the loss in winter, when it would 
occur during the office hours, and would thus necessitate 
the inconvenience and cost of artifical light, would of course 
have a different value. 

2. If for all the time it has existed it has been used 

for the particular purpose : if not, for what other 
purpose. 

3. How far the Enjoyment of the Premises is affected. 

4. How far, by Alterations of Dominant Owner's Premises, 

the Diminution of Light may be avoided. 

In case this can be effected, it will be necessary to make 
a careful estimate of the cost of these works, and the 
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quantum of inconvenienoe they would occasion to dominant 
owner. This may be set out in the defence, and may in- 
fluence the jury in assessing the damage ; but it must be 
remembered that in law the dominant owner cannot be 
required to alter his premises. 

5. Whether the Quantity op Light and Am is so par dimi- 

nished AS TO RENDER THE RoOM OR PREMISES UNHEALTHY 

POR Occupation. 

6. How PAR THE Injury to Dominant Owner's Premises may 

BE REDUCED by the use, in building servient owner's 
obstruction, of white glazed bricks, or facing it with white 
tiles or other material. 

In using Table VI., it must be remembered that in 
considering whether an obstruction to ancient lights 
amounts to an actionable nuisance the test is not whether 
so much light has been taken away as materially to lessen 
the enjoyment and use of the premises that its owner 
previously had, but whether so much is left as is sufficient 
for the comfortable use and enjoyment of the house ac- 
cording to the ordinary requirements of mankind. 

To the experienced practitioner there is little difficulty 
in pronouncing a confident opinion, after a careful inspec- 
tion of the premises or drawings, as to whether the obstruc- 
tion will constitute a nuisance having regard to the decided 
cases. 

It may be well to set out here the legal opinion as to 
the different amounts of money injury which justify the 
different methods of procedure. 

We will next discuss the remedy, whether an injunction 
ought to be granted, or merely damages. It is advisable to 
consider what Lord Macnaghten said in Colls' case, viz. 
" that if the defendant has acted fairly and not in an un- 
neighbourly spirit, the Court ought to incline to damages 
rather than to an injunction." This makes it incumbent 
on architects and surveyors advising clients to do all that 
they reasonably can in order to see whether the case cannot 
be settled on a money basis. For an injunction is a much 
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more serious matter, and if granted may seriously handicap 
a defendant in developing or rebuilding his property. An 
injunction nevertheless will be granted if the injury cannot 
be adequately met by damages. This remedy will likewise 
be granted if the defendant has acted in a high handed 
manner, or if he has evaded the jurisdiction of the Court, 
or misled or tried to steal a march on the plaintiff. 

1. Quantity of daylight left. — We have so fully gone 
into this question that we need say no more here than that 
we would advise the surveyor, in estimating the quantum of 
daylight, to free himself from " party ties," and look at the 
matter as a practical man. By such means will he be able 
to give his client what in the end must prove to be the 
best and soundest advice, remembering that the main 
question to be decided is not how much light is actually 
left, but whether there is a diminution of light amounting 
to an actionable nuisance. 

Next we would mention a case in which we were 
engaged for the plaintiff, where we obtained £500 damages, 
and one of the items of the claim was that dispensing could 
not be carried on with the same accuracy and rapidity as 
before. 

2. If used for same purpose during period of 

acquirement. — It is wise to obtain this information, 
because it has been held that the light is only protected for 
the purpose for which it has been enjoyed, or is reasonably 
adapted to be enjoyed. (See Martin v. Gohle, 1 Campb., 320 ; 
Dent V. Auction Mart Co., L. R., 2 Eq., 238.) The ground 
of this has been that there can be no substantial injury, if a 
man can enjoy his premises for the same purposes as he has 
hitherto enjoyed them. But it must be borne in mind 
that a person does not lose his right by any change in the 
internal structure of his building or the use to which it is 
put ; and that regard may be had, not only to the present 
use, but also to any ordinary uses to which the tenement is 
adapted. 
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3. How far enjojrment of premises is affected.— 

It is well to bear in mind the words of Lord Justice 
Romer in Warren v. Brown ([1900] 2 Q. B., 722), that, 
" It is proper lo have regard to the ordinary uses by way 
of habitation or business to which the house has been put, 
or might reasonably be supposed to be capable of being 
put." 

4. How far diminution of light may be avoided.— 
While, as we have shown, the dominant owner cannot 
be compelled to alter his premises, it may still be a great 
advantage to be able to show how it can be done, and the 
cost ; for in some cases we have been concerned in, on the 
dominant owner having it shown to him that such altera- 
tions could be effected, and upon our offering on behalf of 
our clients to do the necessary works, the matter has been 
arranged. It seems fair to say, " We are sure you do not 
wish to injure your neighbour by preventing him making 
the most he can of his land, when by certain alterations, 
which will not cost you anything, your premises can 
be just as comfortably enjoyed." Our experience is 
that it is the exception to find people determined to liti- 
gate, and that in the early stages a professional man can 
often arrange differences in a satisfactory manner. 

In the Table other reasons appear why it is desirable. 

5. Whether premises are rendered unhealthy for 
occupation. — Where it can be shown that the premises 
are not merely injured as to erjoyment, but are rendered 
unhealthy, of course a much stronger case is presented. It 
is not often that such can be shown ; still, there have been 
cases where the " ventilation " has been affected by premises 
being built in, as it were, so that no rays of sun can reach 
the building, and little air. A typical case of this kind 
was in Spital Square, where the dominant owner, a medical 
man, claimed heavy damages for loss of the sun*s rays. 
This case is alluded to, and has diagrams to illustrate it, in 
Chapter VI. of this work. 
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6. How far injury may be reduced by use of 
materials reflecting light. — Much stress is sometimes 
laid on the method of building with white glazed bricks, or 
facing with white glazed tiles, or the advantage of reflectors 
of various kinds. It is well, therefore, to consider these 
points, and to form an opinion of their value, remembering 
that the fact of the use of such materials would indicate 
that some damage to light is intended. 
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CHAPTER V. 

The Trial. 

ErarBRBNOB — " LBGAL MIND " — BIABSBD VIBWS TAKBN BY SOME 
▲BOHITBCTS — ^FBBFASATIOK OT CASB AT LAST MINUTB — CON- 
SULTATION WITH BBOTHBB PEOFESSIONALS — THB TEAM — NON- 
SKILLBD BVIDBNCB — TABLB VH., WHAT DOMINANT OWNER MIGHT 
TRY TO PROVE — TABLB VIIL, POINTS FOR SERVIENT OWNER TO 
INQUIRE INTO. 

Unfortunately, even in this age of compromise, some 
clients will contest their rights by "trial of battle," the 
only diflference being the " venue," which is now in the 
Courts of law. 

At times it is unquestionably necessary to have recourse 
to law; but we think it is always wise to endeavour to 
arrange these questions, and for this purpose, no doubt, a 
meeting between the surveyors of the dominant and servient 
owners is the usual course of proceeding. But at such 
meeting it may be found either the dominant owner has 
such an exaggerated opinion of the value of "light and 
air," or the servient owner such an unappreciative idea of 
its value, that no course is open but to appoint an impartial 
umpire, or to take the case to trial. 

Now, as to a reference. Although there is much to be 
advanced in its favour, it appears sometimes to be difficult 
to persuade clients to adopt this method of settling these 
questions ; partly, may it not be, because the proceeding is 
so quiet, and there is still a lingering love of the olden 
times wherein a man was proud to declare he would fight 
for his rights. 
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We would here remark that we cannot help thinking, 
however, that references to members of our profession 
would be much oftener made if our awards were given 
more quickly, and were based on deeper study of the law, 
so that those who submitted their cases to us would have 
the assurance that no prejudice, towards either all dominant 
owners or all servient owners, existed in our minds. We 
know how difficult it is to imbue oneself with legal and 
logical feelings, and we therefore strongly recommend our* 
readers to make a study of legal works ; and we can assure 
them that after a time they will find such study not nearly 
so dry as they may imagine it to be. Read reports of all 
trials bearing on this and all kindred subjects ; never lose 
an opportunity of listening to, and discussing questions 
with, counsel and solicitors. Of course, in doing so we 
need hardly mention that one must remember that one 
is a layman. 

To show that our advice as to endeavouring to obtain 
what is called a " legal mind," distinguished by impartiaUty, 
is necessary, we need only quote the following as indicating 
its absence : — " I do not find architects so ready to keep to 
the defendant's side as I think they ought to be. I say it 
plainly. If a man comes to me with a defence, I take it 
up without inquiring any further ; but if he comes to me 
as the plaintiff, or representing him, I must have it investi- 
gated before I will take it up at all. I will venture a little 
further, and say my experience has led me to this : that in 
nine cases out of ten these actions about light and air are 
based upon something very different from the sense of 
having suffered injustice. I state that deliberately and 
advisedly as my experience ; and I think that if architects 
would do as I suggest — take up a defendant's case with 
alacrity, but take up a plaintiff's case with very consider- 
able hesitation — ^they would not have to complain, as they 
do most justly, of the obstacles which are placed in the 
way of improving London and other large towns by these 

i2 
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most mischievous actions." And again : " But if architects 
would hesitate a little more to come forward as witnesses 
against the business of brother architects, less harm would 
be done. * Love me, love my building ! ' and those who put 
obstacles in the way of honest building ought not to be 
able to get architectural evidence to support their cases." 
This quotation is from the Transactions of the Royal Insti- 
tute of British Architects, and we leave our readers to refer 
thereto to find who was the speaker. Surely such a bias is 
not worthy of a great reputation. 

Well, we will now assume that all efforts at a settlement 
have failed, and you are instructed to prepare for the trial. 
Of course, for whichever side you are, either the dominant 
or servient, it matters not ; your duty is clearly to do the 
best you can for your client, and if you cannot honestly 
support his case, throw it up at the outset, so that he may 
take other opinions. In the preparation of your case it 
is wise to be prompt ; in fact, taking a leaf out of the 
solicitor's book (who engage counsel at once, so as to secure 
the best advice for the especial case), you should at once 
secure an expert who has given such cases his special study, 
and who, from practice in giving evidence, is not likely to 
fail in the witness-box. You will consult with him and 
be advised by him, as to whether you have any cause of 
action or defence as the case may be. And he will, no 
doubt, view with you the premises, and suggest to you the 
kind of drawings or models you should prepare, and the 
evidence you should get ready ; and if the case is compli- 
cated, no doubt it will be to your client's interest that an 
early meeting should take place with his solicitor. 

Rest assured that you cannot too early have everything 
prepared ; for, in any negotiation during the legal proceed- 
ings, you have all your strong points ready to advance, and 
you will know how to indicate the weak portions of your 
opponent's case, and will, therefore, be more likely to 
obtain favourable terms in any settlement for your client. 
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It is an old adage that " good wine needs no bush " ; 
yet, after long experience, we venture to affirm that a good 
case is only " half the battle," and that many good causes 
are lost because they are not properly explained by 
diagrams, and are not thoroughly and clearly prepared for 
counsel and the Court. If such were not the case, why 
should solicitors be so anxious, in the interests of their 
clients, to secure the leading men at the Bar in the 
" specialty " by which they have made a reputation ? 

Nothing pleases one more than to find one's opponent 
very sanguine — to hear him talk of his case in the horsy 
phraseology as a " walk over " ; nothing pleases one less 
than to hear one's own side using the same expression ; as, 
from long experience, we have found the expression is used 
too frequently by those who have not considered what can 
be advanced by the other side — who, in fact, have not 
weighed the pros and cons carefully, or who are prejudiced 
in their clients' case (which they have made so thoroughly 
their own as to be incompetent to guide their clients 
judiciously), or have some case in their mind not at all on 
all-fours with the case in hand. Thus, they are rendered 
unfit to form a judicial and impartial decision. 

That a surveyor should consult a brother professional in 
a difficulty appears to be the rational proceeding. Again, 
is there not a great advantage in having a fresh and ex- 
perienced mind brought to bear on the subject, which, 
from its being constantly before you, has only the side 
turned towards you that you have so long and so wearily 
contemplated ? 

The next question is as to the " team," as it is called. 
We confess we prefer a few leading men to a larger number 
of lesser weight ; and for the following reasons : — 1. Good 
men carry most weight. 2. As they are often appearing in 
the witness-box, they are less likely to answer awkward 
questions stupidly. 3. Men unaccustomed to this ordeal 
are nearly sure to say something that they will admit they 
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never meant in the sense the cross-examining counsel 
intended. 4. Because one witness breaking down or giving 
(through the misunderstanding of the question, in conse- 
quence of the nervousness attending his position) a wrong 
answer destroys, at least, two of your good witnesses — in 
fact, may entirely spoil your case. 

While on this portion of the subject, we ought to call 
attention to other than skilled witnesses. They comprise 
builders ; inhabitants of the premises of the dominant and 
servient owners ; assistants and shopmen ; gentlemen who 
pursue the same profession or trade ; persons who have 
known the premises before and since the injury alleged, 
including that not-to-be-got-rid of individual — the oldest 
inhabitant. 

Now, in dealing with this non-skilled evidence, it is 
very difficult, first, to obtain from the witnesses, before 
they go into the " fiox," what they know (because they 
sometimes tell rambling stories, the date and pith of which 
it is difficult to discover) ; and when under clever cross- 
examination they seem to be so liable to forget what they 
have told, or their memory is so quickened by that trying 
process, that they say something for which you are quite 
unprepared, and which they tell you they had quite 
forgotten, or that they had become " fogged " and did not 
mean it. 

You will assume that we incline to mature skilled 
witnesses. We affirm that they are less likely, under cross- 
examination, to say what they do not mean ; but, of course, 
other evidence is often imperative, and we would only 
suggest that such evidence should be produced for what 
it is required, and that the professional, skilled, or technical 
evidence should be relied on as to injury or non-injury. 

The main points to consider we have endeavoured to 
express in the following Table. It sets out what the domi- 
nant owner wiU seek to prove, and if you are acting for the 
dominant owner, you will try to prove some or all of them. 
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Table VII. 

Showing what the Dominant Owner may 
try to Prove. 

The dominant owner will, no doubt, after proving his 
right to the easement, try to prove some of the following 
items : — 

1. That his Easement is by Pbesobiftion, and that his 

Enjoyment of the Premises is intebfebed with. 

2. That his Light is not slightly affected, but injubed 

in such a MAIJTNEB AS TO AMOUNT TO A NUISANCE WITHIN 

the meaning of the cases. 

3. That he cannot cabby on his Business as hebetofobe. 

4. That he cannot cabby on his Business with the same 

Convenience as hebetofobe. 
6. That he cannot cabby on his Business without aid fbom 
Abtoicial Light. 

6. That his Pbemises abe bendebed Unhealthy and Unfit 

fob Habitation. 

7. That the Rental Value is sebiously diminished. 

8. That the Selling Value is sebiously affected. 

Should these points, 7 and 8, be taken, it will be wise for 
the surveyor to be prepared with evidence and proof as to 
quantum, 

1 . Of course, the dominant owner must first prove that 
the light is an ancient light ; secondly, that the enjoyment 
is interfered with ; and to do so he will produce, prob- 
ably, occupants, if the claim be in respect of a private 
residence, and the employes, if the premises be a shop or 
warehouse. In the former case, it is likely that it will be 
contended that serving cannot be done as late in the day, or 
that some one accustomed to use the needle cannot thread 
it without artificial light so many hours later in the morning 
or earlier in the evening. As to the latter, that colours 
cannot be distinguished at all, or cannot be distinguished 
after a certain time in the day in the summer and a certain 



120 WHAT DOMINANT OWNER MAY TRY TO PROVE 

time in the day in winter ; that dispensing cannot be carried 
on so conveniently or safely ; that the shop is dingy and 
dark, and is rendered less attractive ; that the premises 
are rendered less healthy by reason of the necessity of gas 
being burned during a greater period each day. 

2. We have shown in the preceding pages so clearly 
the necessity of proving that the injury is substantial, that 
it is almost certain the dominant owner's surveyor will 
endeavour to prove this. 

3. Clearly, if this can be proved, the dominant owner 
will obtain relief; for the law is most jealous of allowing 
an injury of this kind, and certainly it is most just that 
it should be so. 

4. We have often found much dispute as to this item, 
the word " convenience " seeming to have a different meaning 
in many witnesses' minds, although it would appear so 
clear. 

5. It is safer ground, as it would only be necessary to 
show, on trustworthy evidence, that the gas has now to 
be lighted at an earlier hour in the day, to support this. 

6. This is somewhat difficult of proof while the system 
of sanitation and health is so much in dispute, and prob- 
ably the surveyor advising the plaintiff would do well to 
have what is called a strong case before advising fighting 
on this count. It is well to remember, however, that in 
the question of air this is specially an element. 

7. Here the surveyor is almost the sole judge, and 
certainly, if he be experienced, he can most properly deter- 
mine whether or not any injury to the rental value or 
desirability of the premises has occurred. 

8. This will in all probability follow item 7, and sur- 
veyors are again the best and almost the only witnesses to 
support or rebut. 

Having examined Table VII. and briefly pointed out 
the salient points requiring attention, we next come to 
Table VIII., and will follow it with a few suggestions. 
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TABLE VIII. 

Important Points for Servient Owners to 
inquire into. 

1. The Length op Time fob which Light has been enjoyed. 

2. If any, and what, Altebations have been made in the 

Windows, Skylights, ob otheb Lights. • 

3. If any Intebbuption of the Light has occtjbbed. 

4. If any Altbbation can be made in Pboposed Building so 

as to give Equivalent Light. 
6. If any Excess of Light exists. 
As heavy blinds would indicate. 

6. The Quantity of Injuby, whethbb it amounts to a 

Nuisance — 

As if only trivial the Courts will not interfere by injunc- 
tion, and may at the trial dismiss the action with costs. 
This is important to remember. 

7. The Amottst of Light coming fbom otheb Soubces. 

8. The subbounding Obstbuctions (if any), and the date, if 

it can be obtained; OF THEIB EbBCTION. 

9. The Kind of Glass in the Ancient Light. 

1. Naturally this will first engage the defendant soli- 
citor's attention, and he will often find himself in great 
difficulty. Some will tell him, " Window only sixteen 
years old," or some number of years short of the prescribed 
time: and then he will have to find out why it is fixed 
at this time, and will discover a wedding, a birth, or death, 
or an accident to a child, or some such cause has impressed 
it on informant's mind. It will require patience to test 
statements and arrive at the fact, and it must be borne in 
mind legal proof will be necessary if this is the defence, 
and not merely unsupported statements. 

2. We advise a careful perusal of the cases we have 
quoted. 

These most important recent cases should certainly enable 
the surveyor to determine if, in the case he has to combat, 
he can successfully bring this item forward with advantage. 
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3. He will find the same difficulty as we have set out 
as to item I, unless the interruption has taken place under 
his superintendence or that of some well- qualified surveyor, 
when no such difficulty can occur, as the date of obstruc- 
tion, the watching, and the written record will be all ready 
for production. 

4. In the preceding portion of the work we have en- 
deavoured carefully to explain that the dominant owner 
cannot be compelled to alter his premises ; still it is im- 
portant in estimating damage, and also in showing that the 
injury can be diminished, to indicate what can be done to 
the dominant owner's premises, and what the result will 
be. Although it may give the plaintiff* an advantage (in 
giving him time to consider what reply and objection he 
may be able to set out against the proposed alteration of 
his premises), still it seems only fair, before the trial, to 
give him plans and estimates of the proposal. It is not 
always a disadvantage ; for the Courts are usually willing 
to consider leniently the case of any party who has done all 
he can to conciliate his neighbour, and does not want to 
oppose him or prepare surprises at the trial, but tells him 
fairly what he means to contend, and enables him, by 
giving him copies, to have plenty of time and opportunity 
of answering. 

5. Many cases of this kind arise in our minds, indicating 
that abundance of light existed. It is, however, open to 
the dominant owner to combat this in several ways. 

6. Colls V. Home mid Colonial Stores ([1904] A. C, 179) 
and Kine v. Jolly ([1907] A. 0., 1) as laying down the test, 
viz. whether so much light is left as is enough for the 
comfortable use and enjoyment of the premises according 
to the ordinary requirements of mankind so as to allow of 
the beneficial use and occupation of a shop, or warehouse, or 
other place of business. 

7. One must consider how much light is left, and where 
it comes from; light from other sources cannot be dis- 
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regarded. But light to which no right has been acquired, 
and of which plaintiff may be deprived at any time, ought 
not to be taken into account. One cannot form a reliable 
opinion as to this unless one has the drawings of each 
case before one. 

8. This is difficult to explain without the special case 
before one, and yet in many cases the surrounding obstruc- 
tions, which have become ancient through consent, negli- 
gence, or accident, may give especial value to the light 
sought to be injured. 

9. So much have we heard of this in cases in which we 
have been engaged, that we are bound to call attention to 
it. On the one side, it is contended that if a man has 
ground or " matted " glass, it indicates in itself that he has 
an excess of light, and takes that means of reducing it. 
On the other hand, it is contended that no such assumption 
is fair ; that he may desire privacy, and that he is entitled 
thereto ; that he may dislike a glare, and that this is the 
best remedy ; that the diminution he has made to obtain 
one or other of these objects renders the remaining light 
more valuable to him ; that consequently he cannot easily 
part with any portion of the remaining light. As to the 
quantity of light lost by ground, " matted," and other kinds 
of glass, we have dealt with the subject in our book on 
** Architectural Hygiene." 
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CHAPTER VI. 

Diagrams of Cases shown on the plates. 

With regard to the preparation of diagrams for the purpose 
of illustrating the effect of the alleged interference to the 
easements of light and air, we have selected twenty-seven 
plates of diagrams of cases in which we have been engaged. 
We have found them useful for the purpose of illustrating 
the effect of such obstructions of the easement. It must be 
borne in mind that the nature of each individual case must 
guide us in the preparation of such diagrams as will fairly 
represent the actual damage or otherwise that will accrue. 
No hard-and-fast lines can possibly be laid down, and we 
merely give these diagrams in the hope that they may be of 
some slight service for the purpose of elucidating the subject, 
as in each case they were successful in either assisting to 
obtain a verdict, or in arriving at an adequate compromise. 
In all the diagrams the existing buildings are shown in 
black, and the defendant's proposed buildings are shown in 
red. The old angles of light are shown in blue lines, and 
the angles that would be caused by the proposed buildings 
in red lines. 

The first case is illustrated in Plate 1. This shows 
the case of Twinherrow v. Braid, The view is taken with 
the eye 5 feet 3 inches from the ground, and the body 
moved back 1 foot from the window. It will be seen that 
the whole sky surface on the left hand of the picture is 
unobscured ; on the right, uncoloured, is shown an existing 
obstruction of light ; in the centre is another obstruction 
in the shape of a chimney-stack. If the reader will refer 
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to Plate 2, he will see that the sky on the left hand is 
completely hidden from view by the defendant's new 
buildings, which in this plate are hatched, and on the 
right hand is also a small obstruction of a chimney-stack, 
also shown by the hatching. It will be seen that the 
chimney-stack in the centre is of a different form, and, we 
may mention here, the defendant's surveyors made much in 
their affidavits of the advantage to the plaintiffs by this 
alteration. 

Now, if the reader will work out his calculation, he will 
see that the loss of sky is some 60 per cent. It was so in 
the large drawings we produced in Court, but in the process 
of reducing some slight variation occurs ; but it is, how- 
ever, immaterial, as the sole object in view is to show 
the method of calculation. These plates show lateral 
obstruction. 

Next, we have a case of the erection of buildings directly 
opposite dominant windows. 

Plate 3 shows a building in a narrow street, with the 
quantity of sky it possessed. The servient owner pulled 
down the opposite premises, and rebuilt his premises to a 
greater altitude, as shown on Plate 4, thus diminishing 
the sky view by 90 per cent. The views in this case are 
taken from the first-floor window, with the eye at a height 
of 5 feet 3 inches from the floor, and the body 1 foot from 
the window. 

To show the same building fix)m a different point of 
view, we have taken the view from the ground floor, — 
Plate 5 showing the view antecedent to the new building ; 
Plate 6 showing the new building and the result — the total 
loss of sky. 

The special object in giving these illustrations of injury 
in a narrow street is to bring prominently before the reader 
what is so often contended by the opposite parties. By the 
dominant owner, that he has so little light that he cannot 
afford any decrease of it ; that the slightest diminution is 
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therefore to him a far greater injury, because he has so 
little. By the servient owner, that the premises are already 
so dark that a little more or less cannot practically make 
any difference ; that the lighting of gas a few minutes 
earlier is of little consequence; that if, in the crowded 
thoroughfares of great cities, such slight injuries gave the 
right to injunction, the architectural improvements of the 
commercial towns would cease to be carried on. 

The next obstruction we will, for distinction sake, call 
a distant lateral^ as in this case it wiU be seen from the 
plan given in Plate 7 that a narrow roadway intervened, 
and it was contended that the greatest injury sustained was 
from the heightening of the buildings marked on the plan 
B and c. 

In this case, it will be noticed, immediately opposite to 
the plaintiff's premises was a tall building, which is shown 
on the centre of the first diagram on Plate 7, and marked d 
thereon ; and to the right thereof is shown a view of the old 
building, marked A, b, c on diagram, the hatched portion 
showing that which was raised. 

We allude to this case because a test of injury was tried 
of a practical character. To test whether the injunction 
should continue, it was suggested that a screen should be 
put up, with the power of raising it and lowering it at 
pleasure. 

On the day appointed, we attended with the surveyors 
for the defendant, and the surveyors for the plaintiff were 
also present. We sat in various positions in the room on 
the ground floor which was stated to be most injured, one 
of the plaintiff's surveyors placing himself in a favourable 
position, with his back to the light and a newspaper in 
front of him. According to instructions, the screen was 
lowered without any notice, and raised in the same manner. 
The result of this test was that the defendant gained the 
case, with costs. 

Another portion of the claim in this case was the loss of 
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the sun's rays. The plaintiflf, being a medical man, con- 
tended that the raising of A, b, c deprived him of the sun's 
rays, and rendered his house unhealthy. He further con- 
tended that as his practice necessitated his living in the 
immediate locality, and as he could not obtain any other 
house adapted to his requirements in the same neighbour- 
hood, no money could compensate him, and therefore he 
ought to have a perpetual injunction. A further ground 
for this was that his professional duties necessitated his 
residence therein all the year round, save only for one short 
fortnight. It will be seen, therefore, how strong was his 
claim to have a healthy house. 

To prove that the buildings a, b, c shown upon Plate 7 
did not obstruct the sun's rays, we visited the premises at 
different periods, and made diagrams, of which Plates 8 
and 9 are reduced copies. We found that the morning's 
sun had uninterrupted play on the front till ten o'clock in 
the morning on the days of our visit. We also found what 
we considered an important point to call the attention of 
the Court to — that the whole flank wall of plaintiff's house 
was in direct sunshine also. At 11.50 a. m. the shadow was 
thrown on the house as set forth in Plate 8 ; but this 
shadow was cast, not by the defendant's building, but by 
the old building marked d on plan, Plate 7. Plate 9 
shows the shadow thrown on a different day at 11.25 a.m. 
Later in each day, on the different days, we attended to 
watch the building, but at no period was the plaintiff's 
statement confirmed of the shadow being thrown by the 
heightening of b, c. 

Having dwelt with front, side, or lateral and distant 
lateral obstruction, we next deal with skylights. 

In Plate 10 we set out the view of the sky taken in 
the shop behind a dispensing counter, where light was 
admitted by both sides to be most important. At the 
view before the trial we had some difiiculty in making the 
learned counsel understand what the ellipse was, as the 
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skylight was circular on plan ; but when he had overcome 
the difficulty, he realised the value of the diagram. 

Plate 11 shows the same skylight, with the new build- 
ings indicated thereon, thus showing a loss of sky of some 
97 per cent. On the right of the plate we have shown the 
new buildings continued, and dormers which, although not 
visible from the point of sight, appear to have the effect of 
making the diagram more intelligible, and indicated a 
further obstruction beyond the loss of sky. 

We next give a sectional diagram on Plate 12. It 
will be seen that on the right hand the servient owner's wall 
has been raised. We show this by tinting the wall red. 
Now, to indicate the loss of rays, we show them by the 
red lines ; the blue indicate the rays of light still left at 
this point, and the black lines shows the rays which were 
enjoyed, but which are now lost. The object of showing 
these in black is because their line would impinge on the 
opposite side of the framework of the skylight. It might be 
contended that they were of little value to the dominant 
owner, as he only derived reflected light therefrom. They 
certainly have a different value from the rays shown blue. 
The contention was that the red lines were of the utmost 
value, because they fell, as will be seen on reference to 
the plate, on the dispensing counter, and also on the bottles 
shown against the wall. It was contended that the loss of 
these rays (marked red) prevented accurate dispensing, and 
rendered the labels on the bottles illegible at the same 
distance at which they had been legible before. 

Plates 13 and 14 show a case in which we were called, 
in to advise the Benchers of the Inner Temple, and in which 
we were of opinion that great injury would result if the 
Temple Chambers Company, Limited, were allowed to build 
according to their designs. One peculiarity of the case 
is that the basements of King's Bench Walk are used as 
offices, and therefore the light to these rooms is im- 
portant. 
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Plate 13 shows the back room on this floor, and the 
writing-table is also shown, the lines of light that would 
be interfered with are drawn in blue, and coloured blue 
inside the room. It will be seen that the rays are those 
which touch the table, and are therefore valuable. On the 
ground floor the same method of illustration is used — ^see 
Plate 14 — ^fhe table also being shown where it was the 
custom for it to be placed. In this case the Court granted 
the Inner Temple a perpetual injunction, with costs. 

Plates 15, 16, and 17 were used in Slack v. Richman 
arid Smyth, This was a case at Wandsworth. A reference 
to the plan will show the side- lighting of the dining and 
the drawing room in this semi-detached villa. More than 
twenty years previously the owner had built the conser- 
vatory, whigh is shown, and lowered the windows by re- 
moving the sills, thus making French casements. 

The defence was that there was no interruption to light, 
because they proposed limiting the new buildings to the 
angle of forty- five degrees from the bottom of these casement 
windows, and further, as they were removing the fruit trees, 
there was really a benefit to the lighting of the drawing and 
dining room windows and to the conservatory. These ob- 
structing trees are shown on the drawings prepared by the 
defendant's surveyor, Plate 15. With regard to the base- 
ment windows, it was alleged that " creepers " covered them, 
and so no light could enter. We prepared Plate 1 7 in reply 
to Plate 16, and the verdict was for the plaintiffs. 

It will interest our readers to know how rapidly sometimes oases 
can be tried. The writ was issued on the 20th September. The 
two days' trial took place, and judgment was given on the last day, 
7th December. So that the whole of the proceedings were com- 
pleted within three months of the issue of the writ. 

Plates 18 and 19 illustrate the position in Aldin v. 
Latimer Clark ds Co, This form of case is somewhat 
rare, as it is seldom that there is an action for '^ air " with- 
out any claim for " light." The plaintiffs were timber 

K 
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merchantfii, carrying on an extensive business. The de- 
fendants were erecting an electric-light works and offices. 

A reference to Plate 18 shows the position of the 
obstructive buildings. Counsel for the defendants en- 
deavoured to make much of what he alleged would be 
the advantage of the high building in creating a narrow 
passage or '* gut/' and thus causing an increased current of 
air through this narrow way. This case was tried in 1893, 
and the verdict was for the plaintiffs with costs. 

Plates 20 and 21 were used in Maynard v. London 
School Boa/I'd. This case was as follows : — The Board had 
built a school which, under their powers, they were entitled 
to build, and against their so doing no injunction would 
be granted. This power to build was not limited, we may 
mention, to the School Board, but is possessed by many 
other public bodies, including railway companies. The 
only remedy the injured party has is by action for *' com- 
pensation." 

A reference to Plate 20 will show that the injury was 
somewhat lateral. The contention was that advantage had 
been given in exchange: first, by the setting back; and 
secondly by the playground at the southern end of the 
School Board's new building. 

In the evidence for the plaintiff before the jury we 
pointed out that we had given all the advantage of the 
setting back ; and with regard to the playground, that the 
angle on plan being only that beyond the angle on plan 
of sixty degrees, the quantity of light that would enter 
between sixty degrees and ninety degrees on plan was very 
small, and to that extent we had given credit. 

The jury gave £100 damages, which was the sum we 
had advised should be taken, and costs. 

Plate 22 illustrates some of the diagrams used in the 
case of Wasson v. Fawson d; Leafs, Limited {Times, 6th and 
26th February 1895). 

This action was brought in 1895 by the plaintiffs, who on 
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their writ claimed an injunction to restrain the defendants 
from erecting and raising their new building so as to 
darken, injure, or obstruct the ancient light passing to the 
plaintiffs' premises, and also from permitting to remain any- 
building already erected, which should cause obstruction 
to the said ancient lights. The plaintiffs also claimed 
damages. We were the only professional advisers called 
for the plaintiffs, but the defendants called many experts. 
Mr. Justice North thought that an injunction ought to be 
granted till the trial of the action. But he was by no 
means certain that the plaintiffs would succeed at the latter. 

The plaintiffs had to give the usual undertakings as to 
damages. This decision was appealed against, and came 
before the Court of Appeal, but the judgment was upheld. 
Lord Justice Lindley was of opinion that the judge below 
had understated the amount of obstruction, and that the 
plaintiffs had made out a strong prima facie case. 

Plate 23 illustrates the diagrams prepared in the 
matter of Sharman v. Steward, The defendant's new 
premises are shown by the rectangle coloured red on Plan 
H.P.F.^ It will be seen from the sections that there was 
actually a gain of light to the plaintiffs windows on sections 
H.P.F.2*°d4^ rpj^ig action was tried before Mr. Justice 
Cozens-Hardy in June 1900, and was dismissed with costs. 

Plate 24 shows the diagrams prepared in the case of 
Cookesley v. Lord Russdl of KUlowen. Our client, Mrs. 
Murray Cookesley, found that the trees shown on 
H.P.F.^"*** seriously interfered with the light to her 
studio, and reference to H.P.F.^ shows that from her easel 
the sky was entirely obliterated. 

The defendant finally agreed to an order for injunction 
to cut the trees back to an angle of forty- five degrees from 
the sill of the plaintiffs studio window, as shown by the 
black angle of light in H.P.F.2 

Plate 25 illustrates the case of Bassam>o v. Broniet^ all 
the sections being taken on the line A a marked on the 

k2 
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plan B.F.^ In this case it will be seen that the light to 
basement and ground floors of plaintiff's premises was ori- 
ginally somewhat obstructed owing to the bath-room on the 
first floor extending beyond the back front of the building, 
and shown in section on B.F.* "* *. In these sections the loss 
of floor and wall space is shown in addition to the angle 
loss. The defendant agreed in Court to pay the sum of 
£200 and all costs. 

Flite 26 shows the diagrams prepared in the case of 
Lwy Brothera v. Hofirison, In this matter it was argued 
by the defendants that the plaintiffs had lost their ease- 
ment. On H.P.F.^ "* ■ the blue portion shows the plaintiflfe' 
new premises, and the red the plaintiffs' old building. 
H.P.F.^ shows by the red rectangles the portion of the new 
windows that was protected by the old lights. H.P.F.*"*' 
shows on sections to what extent this protection is accom- 
plished. The verdict in this case was for the plaintiffs, as 
it was held that the new windows in their building con- 
curred sufficiently with the easements acquired by l^e old 
windows. 

Plate 27 illustrates the case of Brown^a Executors v. 
Morris, In this case it will be seen that the defendants 
desired to raise their building some 14 feet above the old 
height. We failed to convince their architect that they 
would materially damage the plaintiffs' lights, and the case 
was tried in 1899 in the Chancery Division, with the result 
that the plaintiffs obtained a verdict. We think that the 
diagrams fully explain the case, and it will be seen on 
referring to H.P.F.^® that there was a considerable loss of 
light to the bulkhead lighting the plaintiffs' office, in addi- 
tion to the losses to the windows on the upper floors. 
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Smith 17. Baxter, 29, 52. 
Smith V. Owen, 19. 

Specific covenants as to easements, 23. 
Statute of Limitations, the, 12. 
Straight v. Burn, 31. 
Suffield V. Brown, 25. 
Suggestions by Sir William Chambers, 1, 3. 

„ Gwilt. 1,3. 
Sory V. Pigot, 7. 
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Theed v. Debenham, 109. 

Thoroughfares, narrow, 5. 

Tilbary v. Silva, 22. 

Tiles, glazed, 6. 

Top lighting, value of, 4. 

Tree obstruotion, 180, 181. 

Trees, removal of, 180, 181. 

Trial, the, 114-118. 

Turner v. Bpooner, 17. 

Twinberrow v. Braid, 124. 
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Use for which light enjoyed, 67. 
„ required, 67. 



Value of diagrams, 124. 
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View of goods in shop window, 19, 20. 
„ or prospect destroyed, 17, 18, 19. 
Vitruvius, laws by, 3. 
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Walls advanced jeopardise ancient lights, 32, 42-44. 

„ painted light colours, 5. 
Wandsworth, case at, 129. 
Warm climates, windows for, 3. 
Wasson & Fawell v, Pawson & Leafs, 130. 
Webb v. Bird, 15. 
Wells V. Ody, 70. 

Westbury's, Lord Chancellor, doubts, 25. 
Weston V. Macdermott, 19. 
Wheaton v. Maple, 13. 
Wheeldon v. Burrows, 25. 
White V, Bass, 25. 
White glazed bricks, 5, 110, 113. 
„ tUes,6, 116, 121. 
„ light, 1. 
Willes', Justice, remarks, 22. 
Wilmot's, Chief Justice, remarks, 8, 21. 
Window frames, position of, 5. 

„ light, early acquisition of, 8. 

„ „ time to acquire right of, 12. 

Windows, alterations of, 125. 

„ covered by " creepers," 129. 

„ for warm climates, 3. 

„ odd number, 3. 

„ overlooked, 16. 

„ position of, 3. 

„ vertical, 2. 
Windsor Castle ballroom, 4. 
With regard to air, 14, 16, 16. 
Witnesses, good, 117. 

nervous, 118. 
breaking down, 118. 
fogged in Court, 118. 
skilled, 118. 
Wood's, Vice-chancellor, holding, 19, 26, 60. 
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Ninth Edition, with Revised Appendix. 
BUILDING CONSTRUCTION AND DRAWING. 

A Text-book on the Principles and Details of Modem Con- 
struction, for the use of Students and Practical Men. By 
Charles F. Mitchell, Lecturer on Building Construction 
at the Polytechnic Institute, London, assisted by George A. 
Mitchell. Part 1. — First Stage, or Elementary Course. 
47Q pp. of Text, with nearly 1,100 Illustrations, fully 
dimensioned. Crown 8vo, doth, 5«. net. 

"Am sxcellent avd tbubtwortht littlx trxatisb, pebpabbd avd illubtbatbd 
IH A ybbt thobough avd pbactical bpibit."— 2%« Builder. 

" It seems to have most of the advantages of Vols. 1 and 2 of Rivington's * Building 
Construction,' with the additional ones of cheapness and conciseness, aiid appears to be 
thoroughly practical."^i/r. J. T. Hurst, Author of the ** Surveyor* e Handbook:' 

"A model of clearness and compression, well written and admirably illustrated, 
and ought to be in the hands of every student of building construction." — The Builder. 

Eighth Edition, with Revised Appendix. 
BUILDING CONSTRUCTION. A Text-book on the 
Principles and Details of Modem Construction, for the use of 
Students and Practical Men. By Charles F. Mitchell, 
assisted by George A. Mitchell. Part 2. — ^Advanced and 
Honours Courses. Containing over 1,000 pp. of Text, with 
900 Illustrations, fully dimensioned, many being full-page or 
double plates, with constructional details. Crown 8vo, cloth, 
8^. net. 

"Mr. Mitchell's two books form unquestionably the best guide to all the mechanical 
part of architecture which any student can obtain at the present moment. In fact, so far 
as it is possible for any one to compile a satisfactory treatise on building construction, Mr. 
Mitchell has performed the task as well as it can be performed. "—3^ BwUdtr. 

BRICKWORK AND MASONRY. A Practical Text-book 
for Students and those engaged in the Design and Execution 
of Structures in Brick and Stone. By Charles F. Mitchell 
and George A. Mitchell. Being a thoroughly revised and 
remodelled version of the chapters on these subjects from the 
Authors' *' Elementary " and " Advanced Building Construc- 
tion." Second Edition, revised and enlarged, with new 
chapters (on Ferro-Concrete, t&c.) and many additional 
Illustrations. 500 pp., with over 700 Illustrations. Crown 
8vo, cloth, 7«. Go?, net. 

** Regarded in its entirety, this is a most valuable work. It is not a treatise, as the term 
is generally understood, but a compendium of useful infonnation admirably collated and 
weu illustiated, and as such has a distinct sphere of nseftUness.''— rA« Builder. 
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THE PRINCIPLES OF STRUCTURAL MECHANICS. 

Treated without the use of Higher Mathematics. By Percy 
J. Waldram, Lecturer on Structural Mechanics, Archi- 
tectural School, Central School of Arts and Crafts, London^ 
Containing 368 pages of text and over 200 Illustrations. 
8vo, cloth, gilt, Is, 6d. net. 
The aim iB to impart to the reader from the beginning a firm grip of the 
^rital principles which, by enabling him to fully understand the construction 
of the formulse he will use, will put him in a position to handle them with 
certainty. The book may fairly claim to give all the theory of the subject 
required by the Architect, and also to be a desirable and systematic hand- 
book for the young engineer. 

THE CONSTRUCTION OF A HOUSE. Being the 
Study of Building Construction presented by means of 40 
Plates containing Plans, Elevations, Sections, and Detail 
Drawings, with Descriptive Text, of a Design, for a Country 
House, together with Motor House and Chauffeur's Lodge. 
By Chables Goublay, B.Sc, A.R.I.B.A. Royal 4to (size 
12^ ins. by 9^ ins.), in portfolio, 6s, net, or bound in cloth, 
6«. 6d net. 
REINFORCED CONCRETE: THEORY AND PRAC- 
TICE. By Frkdkriok Rings, C.E., M.S.A. With a full 
explanation of the principles governing its use, and descrip- 
tions of the chief systems of construction at present 
employed, also numerous Formulae and Tables. Containing 
200 pages, with 200 Illustrations, together with a detached 
Ready Reckoner (of celluloid) for the Designing and 
Checking of Slabs and Beams. Second Edition, revised and 
enlarged. Crown 8vo, cloth. (In the Press.) ,. 
PRACTICAL MATHEMATICS AND GEOMETRY. 
A Text-book for Elementary Students in Technical and Trade 
Schools, Evening Continuation Classes, &c. By E. L. Bates, 
Lecturer on Geometry at the L.C.C. School of Building, 
London, and Frederick Charlesworth, Whitworth Exhibi- 
tioner, Lecturer on Practical Mathematics and Practical 
Geometry at the South-Western Polytechnic, London. 
Part 1. — Preliminary Course. Forming an introduction to the subject 
Containing 230 pp. with 138 illustrations. Cr. 8vo, limp cloth, 28, net. 

Part 2, — Elementary Course. Containing numerous Exercises with 
Answers. 220 pp. with 130 illustrations. Cr. 8vo, limp cloth, 28. net. 
Parts 1 and 2 may be had bound together in one volume. Cloth, 4*. net. 
Part 3. — Advanced Course for Students and Practical Workers. Con- 
taining about 320 pages, with many explanatory diagrams and Practical 
Exercises with Answers. Cr. 8vo, cloth, 4*. net. 

Parts 1, 2 and 3 complete in one volume. 78. 6d. net. 
IhU '* combination '' treatise is entirely distinct from the game authors^ 
text-books described on page 5. , . - • 



PRACTICAL MATHEMATICS, A complete course of 
instruction for Technical Students and Practical Men. 
Adapted to the requirements of the Board of Education's 
"Lower Stage" Examination. By E. L. Bates and F. 
Charlesworth. Containing 520 pages, with 330 Illustrations 
and numerous Practical Exercises and Answers. Second 
Edition, revised. Crown 8vo, cloth, 5«. net. 

PRACTICAL GEOMETRY AND GRAPHICS. A com- 
plete Course of Instruction fon Technical Students and 
Practical Men. Adapted to the requirements of the Board 
of Education's " Lower Stage '' Examination. By E. L. Bates 
and F. Charlesworth. Containing 620 pages, with over 
600 Illustrations and numerous Practical Exercises and 
Answers. Crown 8vo, cloth, 5a. net. 

MODERN TECHNICAL DRAWING. For Students, Clerks 
of Works, Foremen, and all connected with the Building 
. Trades. By George Ellis, Author of ** Modem Practical 
Joinery," "Modem Practical Carpentry,*' &c. Containing a 
description of the methods of preparing Detail and Working 
Drawings, with accounts of Instruments,Lettering,Perspective, 
Projection, Setting-out Rods, various Constructional Methods 
and Details, &c. Large crown 8vo, 5«. net. 

MODERN PRACTICAL CARPENTRY. By George 
Ellis, Author of "Modem Practical Joinery," &c. Containing 
a full description of the methods of Constructing and Erecting 
Roofs, Floors, Partitions, Scaffolding, Shoring, Centering, 
Stands and Stages, Foundations, Bridges, Gates, Half-Timber 
Houses, and various Structural Details; with methods of 
Finding Roof Bevels, Setting-out Domes, Steeples, Jcc. ; the 
Uses of the Steel Square ; and a Glossary. 450 pages, with 
1,100 practical Illustrations. Large 8vo, cloth, 12«. 6d, net. 

MODERN PRACTICAL JOINERY. By George Ellis. 
Forming a Guide to the Preparation of all kinds of House 
Joinery, Bank, Office, Church, Museum and Shop Fittings, Air- 
tight Cases, and Shaped Work, including Tools, Workshop 
Practice and Fittings, Fixing, Foreman's Work, &c., with 
Notes on Timber, and a Glossary, &o. Third Edition, revised ■ 
and enlarged, with Chapters on JoineryMachines, and Machine 
Shop Practice. Containing 500 pages, with 1,200 Illustra- 
tions, including 33 Photographs. .Large 8vo, cloth, 15«. net. 



S TR ESSES AN D TH RUSTS. A Text-book on their Deter- 
mination in Constructional Work^ with Examples of the Design 
of Girders and Roofs. By G. A. T. Middleton, A.R.I.B.A. 
Fourth Edition, revised and much enlarged. With 170 Illus- 
trative Diagrams and Folding Plates. 8vo, cloth, 5s. net. 

'* The student of building oonfltniction will find all he ought to know as to the rdatioB 
of Btr cw ee and thrutte to the work he may be engaged in,**— The Surveyor. 

THE ELEMENTARY PRINCIPLES OF GRAPHIC 
Statics. By Edward Hardt. Second edition, revised and 
enlarged. With 200 Illustrations. Crown 8vo, cloth, 3s. 6d. net. 

PROK. Hkkrt Adamh, writing to the Author, sayi :— "Tou hare treated the subject 
in a ray clear and logical manner, and I ■hall certainly reoommend the book to my 
elementary students as the best of its kind." 

BUILDING MATERIALS: their Nature, Properties, 
and Manufacture. With chapters on Geology, Chemistiy, 
and Physics. By G. A. T. Middleton, A.RI.B.A. With 
over 200 Illustrations. Large 8vo, cloth, lOs, net. 

*' The author has collected his materials with rare diligenoe, and has handled them 
with workmanlike skill and Judgment.'*— 2^ Building World. 

TREATISE ON SHORING AND UNDERPINNING. 

By C. H. Stock. Third Edition, revised by F. R. Farrow, 
F.RI.B.A., fully illustrated. Large 8vo, cloth, 4«. 6d 

DANGEROUS STRUCTURES and How to Deal with 
them. A Handbook for Practical Men. By G. H. Blaorovb. 
Second Edition, re-written and much enlarged. With 35 
Illustrations. Crown 8vo, 4*. 6rf. net. 

SCAFFOLDING : Its Design and Erection, with an 
account of the Appliances used in connection therewith, and 
a Chapter on the Law. By A. G. H. Thatcher. Second 
Edition, with 152 Illustrations. Large 8vo, cloth, 5s. net. 

CONCRETE : Its Use in Building. By Thomas Pottbr. 
Third Edition, thoroughly revised and enlarged. Con- 
taining 350 pages of Text and 140 Illustrations. Demy 
8vo, cloth, 7«. 6(i. net. 

SEWERS AND WATER MAINS. Tables and Diagrams 
for use in Designing Sewers and Water Mains. By W. Santo 
Crimp, M.I.C.E., and C. E. Bruges, A.M.I.C.E. Containing 
107 pages of valuable tables and 8 graphic diagrams. 
Oblong 4to, cloth. 7s, 6d. net. 



DRAINAGE AND SANITATION. A Practical Exposition of 
the Conditions vital to Healthy Buildings, their Surround- 
ings and Construction, their Ventilation, Heating, Lighting, 
Water and Waste Services. For the use of Architects, 
Surveyors, Engineers, Health Ofl&cers, Sanitary Inspectors, 
and Candidates preparing for the Professional Examinations. 
By E. H. Blake, F.S.I., M.E.S.I. Containing 500 pages, 
with 400 Illustrations. Large 8vo, cloth, 10<. net. 

THE DRAINAGE OF TOWN AND COUNTRY 
Houses. By G. A. T. Middleton, A.R.I.B.A. With a 
special chapter on the Disposal of Sewage on a small scale. 
With over 100 Illustrations. Large 8vo, cloth, bs. net. 

" A very complete acoonnt of the prindjples and details of modem praotioe in this 
branch of work. It will well repay oonsaltation by every one called upon to deal irith 
the problem of domestic sanitation from the ooustnictional side." — The Surveyor, 

MODERN PLUMBING PRACTICE. Volume I.— Practical 
Lead Working and Plumbers' Materials, with chapters on 
Siphons and their Action, &c. By J. Wright Clarke, for 
many years Lecturer on Plumbing at the Polytechnic Insti- 
tute, London. Edited by Walter Scott, A.R.S.L, R.P. 
Containing 300 pages, with 400 practical Illustrations. Large 
8vo, cloth, 10«. net. 

A second volume on Sanitary Work and Fittings^ and a third on Practical 
Lead Working on Roofs, are in preparation. 

The late Mr. J. Wright Clarke's standard treatise on " Plumbing Practice " 
has been out of print for some time, and will now be re-issued in a yery 
much enlarged and improved form. The author has striven to place at the 
disposal of all interested the fullest fruits of his wide knowledge and 
unequalled experience. 

CLARKE'S TABLES AND MEMORANDA FOR 
Plumbers, Builders, Sanitary Engineers, &c. By J. 

Wright Clarke, M.R.S.I. Fifth Edition, thoroughly revised 
and enlarged. With many new Tables and a section of 
Electrical Memoranda. 330 pages, small pocket size, leather, 
Is. 6d, net, or in neat celluloid case, lettered in gold, Sd. extra. 

A MANUAL OF TECHNICAL PLUMBING AND 
Sanitary Science. By S. Barlow Bbnnbtt, M.KSan.In8t. 
Third EcQtion, revised and enlarged. Containing 300 pages, 
with 400 diagrams and photographs. Royal 8vo, cloth, 
4«. 6oL net. 

" It is full of results that will be of eyery-day use to the aichitect, surreTor, and 
engineer, as they have reference to all the .bnuding trades, to hydraulics, heating, and 
sanitary engineering."— JBuiZdifmr News 



SANITARY ENGINEERING. A Practical Treatise on the 
Collection, Removal, and Final Disposal of Sewage and House 
Refiise, and the Design and Construction of Works of Drain- 
age and Sewerage, with numerous Hydraulic Tables, Formulae 
and Memoranda, including an extensive Series of Tables of 
Velocity and Discharge of Pipes and Sewers. By Colonel 
E. C. S. MooRK, R.E., M.R.S.I. Third Edition, thoroughly 
revised and in great part re-written by E. J. Siloock, M.I.C.E., 
F.G.S., F.S.I. Containing 950 pp. of Text, with 160 Tables, 
and 920 Illustrations. 2 vols., large 8vo, cloth, £2 2$. net. 

" The usual a^jectiTes and description are totally inadequate to give an idea of the 
magnificence and comprehensiTeness of the work. . . . we can only repeat that this 
important work will more than ever become absolutely indispensable to every engineer 
who is in any way connected with sanitary science."— T^ Surveyor, 

SMALL WATER SUPPLIES. Being a Practical Treatise 
on the Methods of Collecting, Storing, and Conveying Water 
for Domestic Use in Country Mansions, Estates, Small Villages, 
and Farms. By F. Noel Taylor, C.E. Containing 180 
pages of Text, with 126 Illustrations. Large crown 8vo, 
cloth, gilt, 6«. net. 

WATERWORKS DISTRIBUTION. By J. A. MoPhbrsok, 
M.Inst.C.E. Fully illustrated by 19 Diagrams and 103 
other Illustrations, together with a Large Chart (29" x 20") 
of an Example District. Second Edition, revised and en- 
larged. Large crown 8vo, cloth, 6s. net. 

PRACTICAL SCIENCE FOR PLUMBERS AND 

Engineering Students. By J. Wright Clarkb. Treat- 
ing of Physics, Metals, Hydraulics, Heat, Temperature, &c., 
and their application to the problems of practical work. 
With about 200 Illustrations. Large 8vo, cloth, 5«. net. 

PUMPS: Their Principles and Construction. By J. 
Wright Clares. With 73 Illustrations. Second Edition, 
thoroughly revised. 8vo, cloth, 3s. 6d, net. 

HYDRAULIC RAMS: Their Principles and Construc- 
tion. By J. Wright Clares. Second Edition, revised and 
enlarged, with 41 Illustrations. 8vo, cloth, 3s. net. 

GASFITTING. A Practical Handbook relating to the 
Distribution of Gas in Service Pipes, the Use of Coal Gas, 
and the best Means of Economizing Gas from Main to 
Burner. By Walter Grafton. Second Edition, enlarged. 
With 163 Illustrations. Large 8vo, cloth, 7«. 6d net. 



PK0FX88OB BAiriSTEB FLSTCHSB'S YALUABLS TSXT-BOOKS FOB 
ABCHITECTS ABB STTBYBTOBS. 

Arrcmged in Tdbtdated Form and fully indexed for ready reference, 

QUANTITIES. Eighth Edition, revised and enlarged by 
H. Phillips Fletcher, F.R.I.B.A., F.SJ. With special 
chapters on Cubing, Priced Schedules, Grouping, the Law, 
(fee, and a typical example of the complete Taking-oflf, 
Abstracting, and Billing in all Trades. Containing 460 
pages, with 82 Illustrations. Crown 8vo, cloth, 7s, 6d, net. 

*' It is no doubt the best work on the subject extant." — Ths Builder, 
" Those who remember the earlier editions of this work will thoroughly appreciate the 
increase in size and the great improvement in quality of this last edition, which certainly 
makes it one of the most complete works upon the subject."— 7^ Builder's JoumdL 

DILAPIDATIONS AND FIXTURES. Seventh Edition, 
revised, with recent Legal Cases and Acts, by Banister F. 
Fletcher, F.R.I.B.A., F.S.I., and H. Phillips Fletcher, 
F.R.I.B.A., F.S.I., Barristers-at-Law. Crown Svo, cloth, 6«. 6d. 

*• The most useful text-book on the subject." — TJie Surveyor. 

LIGHT AND AIR. Fifth Edition, revised and enlarged, by 
Banister F. Fletcher and H. Phillips Fletcher. With 
full Eeports of recent important Judgments and Digests of 
other Ruling Cases ; also 27 Coloured Diagrams, <fec. Crown 
Svo, cloth, 6«. 6d 

"By far the most complete and practical text-book we have seen," — BuildUig News. 

VALUATIONS AND COMPENSATIONS. Fourth 
Edition, rewritten by Banister F. Fletcher and H. Phillips 
Fletcher, with full reports and explanations of the various 
Acts, including the complete text of the Finance Acts, 1909, 
&C., the Agricultural Holdings Act, 1908, «fec., together with 
Oflficial Rules for Valuers, and a series of Valuation Tables. 
Crown Svo, cloth, 7«. 6d, net. 

ARBITRATIONS. Third Edition, revised by Banister F. 
Fletcher and H. Phillips Fletcher. With references to 
the chief cases, and an Appendix of Forms, Statutes, Rules, 
<kc. Crown Svo, cloth, gilt, 5«. 6rf. 

" We doubt if it would be possible to find a more satisfactory handbook."— T%« Builder. 

THE LONDON BUILDING ACTS, 1894-1909. Con- 
taining the Acts in extensoy together with the Sections of all 
other Acts affecting building, the latest Bye- Laws and 
Regulations, Notes on the Acts and Reports of the principal 
Cases. Fifth Edition, revised by Banister F. Fletcher 
and H. Phillips Fletcher. With 23 Coloured Plates. 
Crown Svo, cloth, 10s. net. 

" It is the Law of Bailding for London in one yolnme."— The Architect. 
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HOW TO ESTIMATE: being the Analysis of Builders' 
Prices. By John T. Rka, F.S.I., Surveyor. With typical 
examples in each trade, and a large amount of useful informa- 
tion for the guidance of Estimators, including thousands of 
prices. Fourth fkiition, revised and enlarged, including much 
additional information and many new diagrams, comprising 
in all over 300 Illustrations. Large 8vo, cloth, 7«. 6d net. 

This work is the oatcome of many years' experience in the personal 
sapervision of large contracts. It is applicable for pricing in any part of 
the country, and is adaptable to every class of building and circumstance. 

"For the aoheme, scope, and general execution of the work we have nothine but 
praise. ' How to Estimate ' is a book for which the architect and the builder should be 
ungrudgingly grateful."— 7%« Building World. 

ESTIMATING FOR REINFORCED CONCRETE 
WORK. A Hand book for Measuring and Pricing Reinforced 
Concrete. Compiled for the Use of Engineers, Architects, 
and Estimators. By T. E. Colbman, Author of " Approxi- 
mate Estimates," <kc. Crown 8vo, cloth, 4«. net. 

This volume gives fall details of the procedure to be adopted in taking-oflE 
(quantities for reinforced concrete buildings, bridges, retaining walls, piles, 
&c., including the mode of measuring all the various items of materials and 
workmanship. 

ESTIMATING : A Method of Pbioinq Builders' Quantities 
FOR Competitive Work. By George Stephenson. Showing 
how to prepare, mthout the use of a Price Booky the Estimates 
of the work to be done in the various Trades throughout 
a large Villa Residence. Seventh Edition, the Prices carefully 
revised to date. Crown 8vo, cloth, is. Sd, net. 

" The author, evidently a man who has had experience, enables everyone to enter, as 
it were, into a builder's office and see how schedules are made out. The novice will find a 
good many ' wrinkles ' in the book."— 2%« ArcMtect. 

REPAIRS : How to Measure and Value them. By George 
Stephenson, Author of " Estimating." Fourth Edition, the 
prices carefully revised. Crown 8vo, cloth, 3«. net. 

" 'Repairs' is a very serviceable handbook on the subject. A good specification for 
repairs is given by the author, and then he proceeds, from the top floor downwards, to 
show how to value the items, by a method of framing the estimate in the measuring book. 
The modtie operandi is simple and soon learnt."— TAe Building News. 

THE QUANTITY STUDENTS ASSISTANT. A Hand- 
book of Practical Notes and Memoranda for those learning 
to take-oflf Quantities. By George Stephenson, Author of 
"Estimating," "Repairs," &c. Crown 8vo, 3s. 6d, net. 

"It deals with precisely the ^inte on which the young surveyor is likely to need 
' ' ■; important matters which text-books i 



"It deals with precisely the pomte ( 
gtddance, especially the many small but J 
ignore."— ITie Carpenter and Builder, 



11 

MODERN SCHOOL BUILDINGS, Elementary and 
Secondary. A Treatise on the Planning, Arrangement and 
Fitting of Day and Boarding Schools. With special chapters 
on the Treatment of Class-Rooms, Lighting, Warming, Ventila- 
tion and Sanitation. By Fblix Clay, B.A., Architect. Second 
Edition, thoroughly revised and enlarged. Containing 556 
pages with 450 Illustrations of Plans, Perspective Views, Con- 
structive Details and Fittings. Imperial 8vo, cloth, 25s. net. 

PUBLIC BATHS AND WASH-HOUSES. A Treatise 
on their Planning, Design, Arrangement and Fitting; with 
chapters on Turkish, Russian, and other special Baths, Public 
Laundries, Engineering, Heating, Water Supply, &c. By 
A. W. S. Cross, M.A., F.RI.B.A. 284 pages, with 274 illus- 
trations of modem examples. Imperial 8vo, cloth, 21s. net 

PUBLIC LIBRARIES. A Treatise on their Design, Con- 
struction, and Fittings, with a Chapter on the Principles of 
Planning, and a Summary of the Law. By Amian L. 
, Champnbys, B.A., Architect. Containing about 200 pages, 
with over 100 Illustrations of Modem Examples and Fittings 
from Photographs and Drawings. Imperial 8vo, 12«. 6c?. net. 

THE PRINCIPLES OF PLANNING BUILDINGS. An 

Analytical Treatise for the Use of Architects and others. 
By Percy L. Marks, Architect. With Notes on the Re- 
quirements of Different Classes of Buildings. Illustrated 
by 150 Plans, mainly of important modern Buildings. 
Third Edition, revised and greatly enlarged with many 
additional Plans. Large 8vo, cloth, 12s. net. 



" For a sinffle-handed attempt to grapple vnth such a widely extending subject, the 
author has really done very well. Labour he has dearly not stinted, and his suooess in 
arranging his large amount of material is worthy of mucn praise."— 7^« Builder. 



FARM BUILDINGS: Their Construction and Arrangement. 
By A. DuDLBY Clarke, F.S.I. Third Edition, revised and 
enlarged. With 52 full -page and other Illustrations of plans, 
elevations, sections, 'details, &o. Crown 8vo, cloth, 6«. net. 
Adopted as the Text-book by the Surveyors' Institution. 
•' To architects and surveyors, whose lot it may be to plan or modify buildings of the 
kind, the volume will be of singular service."— Builder's Journal. 

BUILDINGS FOR SMALL HOLDINGS: Materials, Cost 
and Methods of Construction. By Thomas Potter, Author 
of ** Concrete : its Use in Building." With 25 Illustrations. 
Crown 8vo, cloth, 3«. net. 

" This little book will be welcomed by landowners, estate ag«nts, contractors and 
small holders. ... It shows an intimate knowledge of the subject, and will prove a 
valuable companion in the work of equipping and managing small holdings."— rA« Field. 



IS 

RESIDENTIAL FLATS OF ALL CLASSES, including 
Artisans' Dwellings. A Practical Treatise on their 
Planning and Arrangement, together with chapters on their 
Histoiy, Financial Matters, &c. With numerous Illustrations. 
By Sydney Pbrks, F.R.LB.A., P.A.S.I. With 226 lUustra- 
tions of important Examples by leading Architects in England, 
the Continent, and America. Imperial Svo, cloth, 21 s. net. 

*' Altogether it is a book which is not only nniqne in architectural litemtore, but is 
one of which every page has a practical tendency."— 2^ Architect, 

ARCHITECTURAL SKETCHING AND DRAWING 
IN PERSPECTIVE. A progressive series of 36 Plates, 
illustrating the Drawing of Architectural Details and Sketch- 
ing to Scale ; including chapters on the Plan and Measuring 
Point Methods, the Simplification of Perspective by R's 
method, and on Figures, Foliage, <fec. By H. W. Roberts, 
Author of **R's Method." Imperial Svo, cloth, 7*. 6c?. net. 

THE PRINCIPLES OF ARCHITECTURAL PER- 
SPECTIVE, with chapters on Isometric Drawing and the 
Preparation of Finished Perspectives. By G. A. T. Middlbton, 
A.R.I.B.A. Illustrated with 51 Diagrams, and 9 full-page and 
folding Plates. Demy Svo, cloth, 2*. 6d net. 

ALPHABETS OLD AND NEW. Containing 200 com- 
plete Alphabets, 30 series of Numerals, and numerous fac- 
similes of Ancient Dates, &c., with an Introductory Essay. 
By Lewis F. Day. Fourth Edition, revised and rearranged, 
with many new examples. Large crown Svo, cloth, 6«. net. 

'* Everyone who employs practical lettering will be grateftil for ' Alphabets Old and 
New.' Mr. Day has written a scholarly and pithy introduction, and contributes some 
beautiful alphabets of his own design.'*— T/ic Art Journal, 

A HANDBOOK OF ORNAMENT. With 300 Plates, 
containing about 3,000 Illustrations of the Elements and the 
application of Decoration to Objects. By F. S. Meyer. Third 
Edition, revised. Thick Svo, cloth, 12«. 6c?. 

"A Library, a Museum, an Encyclopaedia, and an Art School in one. The work is 
practically an epitome of a hundred Works on Design." — The Studio, 

PRACTICAL DRAWING. A book for the student and for 
the g^eneral reader. By E. G. Lutz. Containing 250 pages 
of letterpress", with 170 Illustrations from the Author's draw- 
ings, comprising in all 400 Diagrams. Large crown Svo, 
cloth boards, 6^. net. 
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HANDCRAFT IN WOOD AND METAL. A Handbook 

of Training in the Practical Working of these Materials. For 

the use of Teachers, Students, Craftsmen, and others. By 

John Hoopbr, late Lecturer and Technical Instructor to the 

L.C.C., joint Author of "Modern Cabinet Work," and Alfred 

J. Shirley, Technical Instructor and Lecturer on Metalwork to 

the L,C.C. With 300 Illustrations. Large 8vo, 7s. 6c?. net. 

This volume has been prepared with special reference to Courses for 

Classes in Manual Training. It includes a Progressive Series of Models of 

Decorative Objects, with practical notes on their preparation, besides 

Chapters on the Historic Development of Tool-Forms, and on Decorative 

Processes, Drawing, Lettering, Perspective, Materials, Tools, &c. 

THE STYLES OF ORNAMENT. From Prehistoric Times 
to the Middle of the XlXth Century. A Series of 3,500 
Examples arranged in Historical Order, with Descriptive Text. 
By Alexander Spbltz, Architect. Revised and Edited by 
R. PHENi] Spiers, F.S.A., F.R.LB.A. Containing 650 pages, 
with 400 fidl-page Plates exhibiting upwards of 3,500 
Illustrations. Large 8vo, cloth, *gilt, ISs, net. 
This volume forms a veritable Encyclopaedia of the Evolution, Develop- 
ment, and Application of Ornament in Architecture and the Decorative Arts 
throughout the ages, and will be found of great value to the architect, 
draftsman, designer, and student. 

THE ESSENTIALS OF A COUNTRY HOUSE. By 

R. A. Briggs, F.R.I.B.A., Architect. Containing 218 pages 
and 71 Illustrations from Photographs and Drawings 
of views of Houses of varying size erected from the 
Author's designs. The Illustrations include Exteriors and 
Gardens, and in addition Interior Views of Rooms and Plans 
to a good scale. Large 8vo, cloth, gilt, 75. 6d. net. 

"Mr. Briggs treats of eveay kind of arraogement and stmctoral feature in a popular 
and ezpktnatory style, and discusses with the reader with the utmost candour we best 
way of i^alising l^itunate ideals."— 7%e Morning Pott. 

BUNGALOWS AND COUNTRY RESIDENCES. By 

R A. Briggs, F.R.f.B.A. Fifth and Enlarged Edition, con- 
taining 47 Plates, with descriptions, and notes of cost of 
each house. Demy 4to, cloth, gilt, 12s. ^d, 

MODERN COTTAGE ARCHITECTURE, illustrated 
from Works of well-known Architects. Selected 
and described by Maurice B. Adams, F.R.I.B.A. Containing 
127 Illustrations from Photographs, Perspective Views and 
Plans of the best types of English Country Cottages. Second 
Edition, much enlarged. 4to, cloth, IO5. net. 
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ENGLISH HOUSE DESIGN: A Review. Being a 
Selection and Brief Analysis of the best achievements in 
English Domestic Architecture from the XVIth to the 
XXth Centuries, with numerous examples of Contemporary 
Design. By Ernest Willmott, F.R.I.B.A. Containing 240 
pages, with 150 Illustrations, chiefly full-page, from Photo- 
graphs ; also Plans and Views from Drawings, <fcc. Large 
8vo, art linen, gilt, 10«. 6d. net. 

"Enolish Houbs Dksion is the finest exposition that I ha^e seen, within small 
limits, of the theory and practice of building. The 9[ualitie8 of site, proportion, decora- 
tion and rhythm are treated admirably. The historical part is good. The pictures are 
numerous and excellent, and illustrate the work of more than tmrty architects. If only 
the public would assimilate the ideas of this book, a hideous or inconvenient house would 
be a curiosity rather than a common-plaoe."— T. P.*» Weekly. 

MODERN SUBURBAN HOUSES. A Series of Examples 
erected at Hampstead, Bickley, and in Surrey, from designs 
by C. H. R QuBNNBLL, Architect. Containing 44 Plates of 
Exterior and Interior Views, reproduced from special photo- 
graphs, and large scale plans from the author's drawings. 
Large 4to, cloth, 16«. net. 

ENGLISH SHOP FRONTS, OLD AND NEW. A 

Series of Examples by leading Architects. Selected and 
specially photographed, together with Descriptive Notes and 
Illustrations. By Horacb Dan, M.S.A., and E. C. Moboan- 
WiLLMOTT, A.R.I.B.A. Containing 52 full-page Plates and 

25 smaller Illustrations. Large 8vo, aii; linen, gilt, lbs, net. 

HOUSES FOR THE WORKING CLASSES. Comprising 
52 Typical and Improved Plans, with Elevations, Details, <fec., 
of two- and three-storey dwellings, adapted to be built in 
pairs, groups or terraces, and varying in cost from about 
^150 to £400. By S. W. Cranpibld and H. I. Pottbr, 
AA.R.I.B.A. Second Edition. 4to, cloth, gilt, £1 Is. net. 

THE DEVELOPMENT OF BUILDING ESTATES. A 

Practical Handbook for the use of Surveyors, Agents, 
Landowners, and others interested in Building Estates. By 
Tom Bright, Fellow of, and Hon. Examiner to, the 
Auctioneers' Institute. With Plans and Illustrations by T. 
Spencbr Bright, P.A.S.I. Containing 338 pages of Text and 

26 Practical Illustrations. Crown 8vo, cloth, 7«. 6d net. 

" The authors show a most complete knowledge of their subject, which they treat in 
a very practical way, illustrating their points by examples which have the merit of being 
largely drawn from actual cases.'*— 27^e Builder, 
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THE BUILDER'S FOREMAN. A Practical Guide to his 
Training. By J. F. Oultram. Together with useful data 
on the organization, management, and execution of building 
works, based upon an extensive experience in the supervision 
of large contracts. Containing 208 pages, with 120 Illus- 
trations drawn by the Author. Crown 8vo, cloth, 5s. net. 

A HISTORY OF ARCHITECTURE ON THE COM- 
PARATIVE METHOD for the Student, Craftsman, 
and Amateur. By Banistbb Fletcher, F.RI.B.A., late 
Professor of Architecture in King's College, London, and 
Banister F. Fletcher, F.R.I.B.A. Containing 800 pages, 
with 300 full-page Plates, reproduced from photographs of 
Buildings and from specially prepared drawings, comprising 
over 2,000 Illustrations. Fifth Edition, thoroughly revised 
and greatly enlarged. Demy 8vo, cloth, 21*. net. 

" Par excdlence the Student's Manual of the History of Architecture." — The Architect. 

THE ORDERS OF ARCHITECTURE. Greek, Roman 

and Italian. A selection of typical examples from Nor- 
mand's Parallels and other Authorities, with notes on the 
Origin and Development of the Classic Orders and descrip- 
tions of the plates, by R. PHKNi: Spiers, F.S.A., F.R.I.B.A. 
Fourth Edition, revised and enlarged, containing 27 full-page 
Plates. Imperial 4to, cloth, 10«. 6c?. 

THE ARCHITECTURE OF THE RENAISSANCE 
IN FRANCE. A History op the Evolution of the 
Arts of Building, Decoration and Garden Design under 
Classical Influence from 1495 to 1830. By W. H. 
Ward, M.A., Architect, A.R.I.B.A., Author of "French 
Ch&teaux and Gardens." Containing over 500 pages, with 
466 Illustrations, many being full-page, from Drawings and 
Photographs, including 14 Collotype Plates. 2 vols., large 
8vo, art linen, gilt, 305. net. 

" The thoroup^hness of the author's research and his close acqnaintance with everv 
.asi>ect of his subject are apparent on every page. We have, indeed, nothing in English 
which can dispute its position as the authoritative work on French Renaissance art. . . . 
^The two volumes are admirably illustrated." — Morning Post. 

THE ARCHITECTURE OF THE RENAISSANCE IN 
ITALY. A General View for the Use of Students and 
Others. By W. J. Anderson, A.R.I.B.A. Fourth Edition, 
revised, with additional illustrations. Containing 70 Collotype 
and other Plates, and 107 Text Illustrations from Photographs 
and Drawings. Large 8vo, cloth, 12«. 6rf. net. 



16 

A SHORT CRITICAL HISTORY OF ARCHITECTURE. 

By H. Heathcotb Statham, F.RJ.B.A., late Editor of 
The Builder^ Author of "Modern Architecture," &c. For 
the use of General Headers, Students, Architects, and Travel- 
lers. Containing 570 pages and over 700 Illustrations of the 
chief Buildings of all Countries and Periods, reproduced from 
Photographs and Drawings, with comparative Chronological 
Charts, and a comprehensive Glossary. Large crown 8vo, 
cloth, gilt, 10«. net. 
The Author has aimed at presenting the story of architecture in a 
connected and readable form, not cut into disconnected styles, but as a 
gradual development. The original grouping of periods is according to 
a constructional basis, and the Author is not afraid to criticise keenly 
the design or detail of ancient buildings. The very numerous illustrations 
are chiefly photographic, yet include many plans, sections, and examples of 
detail and ornament. 

'* Within the limitB of ite size and price it is the most valuable handbook that has 
appeared in the EnffUah language for those who wish to nndezstand the architecture of 
the past "~r^ ArcKiUct, 

THE CATHEDRALS OF ENGLAND AND WALES. 

By Francis Bond, M.A., Author of "Gothic Architecture in 
England/' &c. Containing 450 pages, with over 200 new 
Illustrations of general views and detail from Photographs, 
and a series of specially drawn Ground Plans reproduced 
to a uniform scale. Large crown 8vo, handsomely bound in 
cloth, gilt, 7«. 6(f. net. 
A light, Jumdy Edition, is itmed mi thin paper at the same 2frice. 

GOTHIC ARCHITECTURE IN ENGLAND. An 

Analysis of the origin and development of English Churoh 
Architecture, from the Norman Conquest to the Dissolution 
of the Monasteries. By Fbanois Bond, M.A., Hon. A.R.I.B.A. 
Containing 800 pp., with 1,254 Illustrations — 785 Photographs, 
Sketches, and Measured Drawings, and 469 Plans, Sections, 
Diagrams, and Mouldings. Imperial 8vo, 31s. 6^. net. 

'*The fullest and most complete illustrated treatise on the subject which has as yet 
appeared. . It is a book which every student of architecture ought to have." — TheBuUder. 

THE GROWTH OF THE ENGLISH HOUSE. A short 
History of its Architectural Development from 1100 to 
1800 A.D. By J. Alprkd Gotoh, F.S.A., F.RI.B.A. Con- 
taining 300 pages, with 267 Illustrations firom Photographs 
and Drawings of Views and Plans, together with numerous 
interesting details. Crown 8vo, cloth, 7«. 6c^. net. 
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